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I.INTRODUCTION 

The explosive growth of COVID-19 is rampantly extending its reach throughout the globe 

and is erupting in new hotspots worldwide. The disease has spread throughout the world 

leading the World Health Organisation (WHO) to consider it a pandemic. Stakeholders from 

various sectors have been working hard to ensure the proper adherence to Government 

guidelines for the containment of this disease. The response of education sector is 

overwhelmingin this regard as many countries have already started deploying online different 

modes of learning. Online education has the potential to accelerate the adoption of 

technology. The United Nations Educational, Scientific and Cultural Organisation 

(UNESCO) has also figured out certain distance learning solutions to help parents, teachers, 

schools and school administrators to ensure student learning and provide social care and 

interaction during the periods of school closure. 

In India, the Right to education is a cherished Constitutional value. The history of introducing 

the education as a fundamental right can be traced back to the recommendation made by 

Indian Education Commission (Kothari Commission) which reviewed the status of education 

in India. Thereafter, the National Policy on Education was formed,1 whereas first official 

recommendation for introducing education as a fundamental right was made by Acharya 

Ramamurti Committee in 1990.2 

With the decision of Supreme Court of India in Mohini Jain v. State of Karnataka,3 a great 

legal breakthrough was achieved. It was observed that “Right to life is the compendious 

                                                             
1NiranjanaradhyaArunaKashyappage, The Fundamentals of the Fundamental Right to Education in India, 4 

(2006), http://www.pecuc.org/Upload/CenterOfRight/46.pdf,National Policy on Education, 1968 was the first 

official document evidencing the Indian Government’s commitment towards school education. It re-affirmed the 

goal of universalization of school education and aimed in achieving common school system but was criticised 

because of its narrow scope. But Free and Compulsory Education remained the Directive Principle of State 

Policy. 
2Id. 
3 1992 AIR 1858; In this case, constitutionality of capitation fee was challenged.  This fee was required to be 

paid by people who wanted to enter private medical school and were not allotted ‘government seats’. These 

seats were reserved by the Government of India for the members of communities to overcome the historic 

discrimination in furtherance of the Constitution of India. The fees was Rs. 2,000 for ‘government seats, Rs. 

25,000 for ‘non-government seats within the state’ and Rs. 60,000 for ‘non-government seats outside the state’. 



 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 

 

expression for all those right which the Courts must enforce because they are basic to the 

dignified enjoyment of life. It extends to the full range of conduct which the individual is free 

to pursue. The right to education flows directly from the right to life. The right to life under 

Article 21 and the dignity of an individual cannot be assured unless it is accompanied by the 

right to education. The State Government is under an obligation to make endeavour 

toprovide educational facilities at all levels to its citizens.” 

Education, employment and economic empowerment are the programmes of the State by 

virtue of articles 15(3), 46 and 39 of the constitution of India.4 The Supreme Court of India 

has reiterated that Right to Education is a part of Article 215 of the Constitution which deals 

with Right to Life and Personal Liberty. It is true that the right to education flows directly 

from right to life and the same along with the dignity of an individual cannot be assured 

unless it is supplemented by the right to education.6 However, in Unni Krishnan, J.P. v. State 

of Andhra Pradesh,7 it was held that “the right to education which is implicit in the right to 

life and personal liberty guaranteed by Article 21 must be construed in the fight of the 

directive principles in Part IV of the Constitution. So far as the right to education is 

concerned, there are several articles in Part IV which expressly speak of it.” 

Article 21A8 of the Constitution that deals with Right to Free and Compulsory Education was 

inserted by way of 86th Amendment in the year 2002. The enactment of this provision 

mandated the robust involvement of the Supreme Court than was the case with Mohini Jain 

or Unni Krishnan.9 Article 21A is referred as the positive right to have an elementary 

                                                                                                                                                                                              
The main issues involved were; Whether there is a right to education under the Constitution of India? Whether 

charging capitation fees violates the right to equality under Article 14 of the Constitution of India. 
4RameshbhaiDabhaiNaika v. State Of Gujarat, decided on 18 January, 2012; MurlidharDayandeoKesekar v. 

Vishwanath Pandu Barde, 1995 supp. (2) SCC 549); R. Chandevarappa v. State of Karnataka (1995) 6 SCC 309 
5Indian Const. art. 21 - No person shall be deprived of his life or personal liberty except according to procedure 

established by law. 
6Maria Grace Rural Middle School v. The Government of Tamil Nadu, decided on 4 November, 2006;M. Veera 

Siva Nagi Reddy v. Osmania University, 1997 (4) ALT 243, the right to education is implicit in the right to life 

and personal liberty guaranteed under Article 21; Maharshi Mahesh Jogi  v. State of M.P., decided on 3 July, 

2013, a provision which puts embargo in one’s right to seek for education, will be violative of Article 14 and 21 

of the Constitution of India and will be violative of Article 14 and 21 of the Constitution of India; Society for 

Unaided Private Schools of Rajasthan v. Union of India (2012) 6 SCC 1; Bhartiya SevaSamaj Trust v. 

Yogeshbhai Ambalal Patel (2012) 9 SCC; State of T.N. v. K. Shyam Sunder (2011) 8 SCC 737; Satimbla 

Sharma v. St. Paul's Sr. Sec. School (2011) 13 SCC 760; Ashoka Kumar Thakur v. Union of India (2008) 6 SCC 

1. 
7 1993 AIR 2178; the Court modified the decision given in Mohini Jain’s case and decided that fundamental 

right to education extends only to students up to the age of 14 years; St. Stephen's College v. University of 

Delhi, [1992] 1 SCC 558; In Re Kerala Education Bill, (1970) 2 SCC 417; Bandhua Mukti Morcha v. Union of 

India, 1984 AIR 802. 
8Indian Const. amend. LXXXVI, art. 21A. 
9Rishad Chowdhury,The Road Less Travelled: Article 21A and the Fundamental Right to Primary Education in 

India, 24 INDIAN J. CONST. L.34 (2010). 
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education irrespective of caste, creed, race, sex or religion.10 Right of Children to Free and 

Compulsory Education Act also known as Right to Education Act was introduced in 2009 

which deals with the Right of children to free and compulsory education till the completion 

of elementary education in a neighbourhood school.11 This Act is a milestone as it intends to 

provide full time elementary education to every child in a formal school.12As per the 

constitutional mandate provided under articles 41,13 4514 and 46,15 as well as various 

judgments of the Apex Court, the Government of India has taken several steps to eradicate 

illiteracy, improvement the quality of education and make children back to school who left 

the schools for one or the other reasons. 

Part I of the Paper gives introductory background on the impact of pandemic across the 

world. It briefs about the Constitutional guarantee of Right to Education in India and the role 

of judiciary in the enforcement of this Right. It finds mention under Fundamental Rights as 

well as Directive Principles of State Policy.  

Part II of the Paper highlights present provisions under the Indian Copyright Act, 1957 

related to Fair Dealing for Educational Purposes. These include research or private study, 

publication of short passage for instructional use, reproduction of any work by teacher and 

pupil during course of instruction and Performance of work in the course of activities of an 

educational institution. It also analysis the landmark decision of Delhi High Court in 

Rameshwari Photocopy Case.  

Part III of the Paper deals with the effect of technological developments in the light of Fair 

Dealing provisions. It highlights the role of Digital Environment in imparting education 

following a Paradigm shift from Classroom teaching to Online Teaching post COVID-19 

outbreak. It reflects the revolution of communication process enabling the transmission of 

information rapidly. Digitisation has resulted in the modern ways of distributing works in 

today’s scenario. The rapid growth of digitisationand its effect on education has also been 

discussed in this Part.As the Pandemic has already given a crucial time to the education 

sector in India, this Part gives a detailed picture of the education system in India nowadays, 

                                                             
10Vishal Sharma, Article 21A versus Article 30(1): Right to Education versus Minority Rights, 38 ILI LAW 

REVIEW 40 (2016); every child has a right which cannot be waived off because doctrine of waiver does not 

apply in case of fundamental rights. 
11The Right to Education Act, (June 15, 2020, 10:10 AM),http://in.one.un.org/page/the-right-to-education-act/. 
12Sanjay Sindhu, Fundamental Right to Education in India: An Overview, 92GJISS94 (2014). 
13Indian Const. art. 41 - Right to work, to education and to public assistance in certain cases  
14Indian Const. art. 45 - Provision for free and compulsory education for children. 
15Indian Const. art. 46 - Promotion of educational and economic interests of Scheduled Castes, Scheduled Tribes 

and other weaker sections. 
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beginning from the inception of Constitutional regime recognising the Right to education 

andinternational provisions governing this Right.  

Part IV of the Paper gives an insight of doctrine of exhaustion in India with respect to digital 

media files. It gives a brief highlight of the kinds of exhaustion prevailing in the global 

market. The provisions under the Indian Copyright Act, 1957 dealing with exhaustion have 

been discussed under this Part along with judicial endeavour in this regard. It also discusses 

the provisions under US and European Copyright laws dealing with the same issue. This Part 

gives an analysis of the possible application of digital exhaustion keeping in mind the access 

to digital files during COVID-19.Part V of the Paper concludes with highlighting the 

relevance of education in COVID scenario establishing the linkage between copyright and 

learning. It mentions the need for proper dissemination of material among teachers and 

studentswhich is important nowadays but with possible permissions and exemptions. 

 

II.FAIR DEALING FOR EDUCATIONAL PURPOSES: THE 

PROVISIONS 

“Education is the power to think clearly, the power to act well in the world's 

work, and the power to appreciate life.”                                                                                                       

- Brigham Young 

Education is the key to development. It is the basis for empowerment and expansion of every 

nation. It has become a buzz word for the evolution and progress of every nation. According 

to Nelson Mandela, “Education is the most powerful weapon that can be used to change the 

world.” The success story of every person is directly or indirectly related to education. Thus, 

it can be said that education is the supreme manifestation of human as well as nation’s growth 

and progress. The concept of Education is not something new and has been part of the 

upliftment of society from centuries. It has deep impact on the advancement of society.  

 

RESEARCH OR PRIVATE STUDY 

Under the Indian Copyright Act, 1957 fair dealing with any work for the purpose of private 

or personal use including research is permissible. But no such act is permissible in case of 
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computer programmes.16 Prior to 2012 Amendment, fair dealing was work specific for this 

purpose and was limited to literary, dramatic, musical or artistic work not being a computer 

programme.17 Under UK Copyright Law, fair dealing for the purpose of private study or 

research does not infringe copyright in the work and such defence applies in case of literary, 

dramatic, musical and artistic works and typographical formats of published works.18 The 

rationale for this defence is to further the generation of new works and also that research and 

private study does not normally interfere with incentives and rewards to creators and owners 

of copyrighted works. Thus, this defence helps in maximising the production of works.19 

Research must be for non-commercial purposes and private study does not include any study 

which is directly or indirectly for commercial purpose.20 In Authors Guild, Inc. v. Google 

Inc.,21 it was held that it was fair use to digitally copy the entire books from library 

collections to make them available for library collections without permission or payment for 

the public to search electronically using a search engine.22 

If a publisher publishes a book for commercial exploitation and in doing so infringes a 

Copyright, the defense under section 52(1)(a)(i) would not be available to such a publisher 

though the book published by him may be used or be meant for use in research or private 

                                                             
16The Copyright Act s. 52 (2012) - Certain acts not to be infringement of copyright -(1) The following acts shall 

not constitute an infringement of copyright, namely: (a) a fair dealing with any work not being a computer 

programme for the purposes of (i) private or personal use, including research. 
17The Copyright Act s.52 (1957) - Certain acts not to be infringement of copyright - (1) The following acts shall 

not constitute an infringement of copyright, namely: (a) a fair dealing with a literary, dramatic, musical or 

artistic work not being a computer programme for the purposes of (i) Private use including research. 
18The Copyright, Designs and Patents Act s. 29 (1988). 
19Lionel Bently and Brad Sherman,Intellectual Property Law199 (1st ed. 2003). 
20Tanya Aplin and Jennifer Davis, Intellectual Property Law: Text, Cases and Materials147 (1sted. 2009); See 

alsoController HMSO and Ordinance Survey v. Green Amps, [2017] EWHC 2755 (Ch), research for 

commercial purposes cannot be described as fair dealing; Code Revision Comm. v. Public. Resource.Org, 

Inc., No. 1:15-cv-02594-RWS (N.D. Ga. Mar. 23, 2017), while considering four factors, it was held that it 

is not fair use to make available verbatim copy of state annotations free online without obtaining 

authorization from the copyright owner; Am. Soc’y for Testing Materials v. Public.Resource.Org, Inc., No. 

13-CV-01215-TSC (D. D.C. Feb. 2, 2017), making available free online copies of privately developed 

standards without obtaining authorization from the copyright owner does not amount to fair use. 
21 No. 13-4829-cv (2d Cir. Oct. 16, 2015). 
22Authors Guild, Inc. v. HathiTrust, 755 F.3d 87 (2d Cir. 2014), in this case HDL (defendant) contained digital 

copies of more than ten million works, “published over many centuries, written in a multitude of languages 

covering almost every subject imaginable.” HathiTrust used the digital copies (1) to create a database for full-

text searching by the general public, (2) to permit library patrons with certified print disabilities to have access 

to full texts of works, and (3) to allow libraries to replace their original copies that were lost, destroyed, or stolen 

where a replacement was unobtainable at a fair price elsewhere. It was held that defendant’s uses of copyrighted 

material are protected by fair use; Am. Inst. of Physics v. Schwegman, Lundberg &Woessner, P.A., No. 0:12-

cv-00528-RHK-JJK (D. Minn. July. 30, 2013), obtaining, storing, copying, and distributing copyrighted 

publications for use in the patent application process, without a license or other permission, constitutes fair use; 

Nat’l Ctr. for Jewish Film v. Riverside Films, L.L.C., No. 5:12-cv-00044-ODW (DTB) (C.D. Cal. Sept. 14, 

2012), defendant’s use of clips from plaintiff’s film were old and tentatively in the public domain, weighing in 

favor of fair use.  
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study.23 In Syndicate Press of University of Cambridge v. Kasturi Lal & Sons,24 it was 

observed that: 

“Copyright cannot be treated as a barrier against research and scholarship and 

against all frontiers of human knowledge. It is true that the law should encourage 

enterprise, research and scholarship. But such encouragement cannot come at 

the cost of the right of an individual to protect against the misappropriation of 

what is essentially a product of his intellect and ingenuity. The law encourages 

innovation and improvement but not plagiarism. Copyright is a form of 

protection and not a barrier against research and scholarship.” 

 

PUBLICATION OF SHORT PASSAGES FOR INSTRUCTIONAL USE 

In a collection which is bonafide intended for instructional use and consists mainly of a 

material in which no copyright subsists, it shall be lawful to include short passages from 

published literary or dramatic works in which copyright subsists. This exception is not 

absolute because the work so published should not have been published for such use. Also, 

the connection must be described in its title and in any advertisements issued by or on behalf 

of the publisher intended for instructional use. The inclusion of the passage must be 

accompanied by a sufficient acknowledgement and the publisher is not allowed to use total of 

more than two passages from the works of the same author in such collections during any 

given period of five years.25 

 

EDUCATIONAL PURPOSE 

According to section 52(i) of the Copyright Act, the Reproduction of any work by teacher 

and Pupil in the course of instruction, or as a part of questions to be answered in an 

examination or in answer to such questions shall constitute fair use.26 Indian Judiciary has 

played a very important role in dealing with this exception.  

 

PERFORMANCE OF WORK IN THE COURSE OF ACTIVITIES OF AN 

EDUCATIONAL INSTITUTION 

                                                             
23Rupendra Kashyap v. Jiwan Publishing House, 1996 (38) DRJ 81. 
24 2006 (32) PTC 487 Del; Blackwood And Sons Ltd. v. A.N. Parasuraman, AIR 1959 Mad 410. 
25 The Copyright Act s. 52(1)(h) (1957). 
26The Copyright Act s. 52(1)(i) (1957). 
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The performance of literary, dramatic or musical work by the staff and students of the 

institution or the cinematographic film for sound recording in the audience is limited to staff 

and students, the parents and Guardians of the students and the person connected with the 

activities of the Institution or the communication of cinematograph film or sound recording in 

the course of activities of an education institution, to such an audience in the course of the 

activities of an education institution.27 

RAMESHWARI PHOTOCOPY CASE: A REVISIT 

In The Chancellor, Masters and Scholars of the University of Oxford v. Rameshwari 

Photocopy Services,28(also known as DU Photocopy Case) a suit for Permanent injunction 

was instituted by five plaintiff’s29on 14th  August, 2012 restrainingRameshwari Photocopy 

Service (which was carrying on business from Delhi School of Economics (DSE), University 

of Delhi) from infringing the copyright of the plaintiffs in their publications by photocopying, 

reproduction and distribution of plaintiff’s publications on a large scale and circulating the 

same and by sale of unauthorised compilations of substantial extracts from the plaintiff’s 

publications by compiling them into course packs/anthologies for sale. The Delhi High Court, 

on 16th September, 2016, observed that the act of defendant’s amounted to fair dealing and 

did not constitute infringement of plaintiff’s copyright because it was hit by the provisions of 

Section 52 of the Copyright Act, 1957 and that there was no commercial use since the 

copyrighted material was intended to be used by the students for educational purpose which 

amounted to ‘fair use’. 

 

With the decision of this case, a milestone is achieved in the copyright system by providing a 

blanket exception for educational purposes. While deciding the case, the Court has rightly 

focussed on the constitutional mandate providing Right to education both as a ‘Fundamental 

Right’ and ‘Directive Principle of State Policy’. Articles 21 and 21A provide that Right to 

education is a fundamental right of every citizen of India. Also, Articles 39(f) and 41 gives 

opportunities and facilities to children to develop in a healthy manner, protected from 

exploitation and right to education. It is thus, clear that Right to education is a cherished 

constitutional value. 

 

                                                             
27The Copyright Act s. 52(1)(j) (1957). 
28 CS(OS) 2439/2012, decided on 16th September, 2016. 
29 Oxford University Press, Cambridge University Press, United Kingdom (UK), Cambridge University Press 

India Pvt. Ltd., Taylor & Francis Group, U.K. and, Taylor & Francis Books India Pvt. Ltd. 
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While discussing the provisions of Copyright Act, 1957, the Court emphasised on Section 

52(1)(i) saying that the reproduction of any work by a teacher or a pupil in the course of 

instruction or as a part of questions to be answered in an examination amounts to ‘fair 

dealing’. The Court elaborated the term ‘in the course of instruction’ encompassing 

preparation of material to be used in the course of instruction and copying of it to be used in 

course of instruction by teacher provided that it is for the instruction, as held in Longman 

Group Ltd. v. Carrington Technical Institute Board of Governor.30Therefore, ‘in the course of 

instruction’ would include the reproduction of any work during the process of imparting 

education which is not only limited to the personal interface between a teacher and a pupil 

but it has to be understood as a process which begins from teacher whereby he/she reads for 

himself/herself for imparting instructions or the pupil approaches her in order to clarify the 

doubts or to get instructions.The Court further determined that Copyright as a piece of 

welfare legislation aims at balancing the interest and rights of authors and owners keeping in 

view the competing interest of the society. Also, India being a developing nation, only few is 

able to afford the cost of education, the Copyright Act seeks to maintain a balance between 

the rights of copyright owners and rights of public to have access to these works.31 

 

It can be said that the Court has though tried to make a fair balance between the provisions 

contained therein because “On one hand, India has a freedom to legislate for the utilization of 

copyrighted works for teaching or educational purposes and on the other hand, it has agreed 

to ensure that it is ‘justified’ by the purpose and do not unreasonably prejudice the interest of 

author.” This decision has a far-reaching impact in a country like India where photocopying is 

being done on a large scale. The judgment will have adverse effect on the interest of authors 

because there will be no use of copyright law if photocopying will be allowed to happen on 

such a massive scale.32 This judgment is consumer friendly and is going to have a long-term 

trickle-down effect. The interest groups favouring the judgment argue that even if the profits 

of publishing industry take a hit, a reduction in the private profits is of less importance than 

                                                             
30 (1991) 2 NZLR 574;Md. Serajuddin v. The State of Orissa, (1975) 2 SCC 47, it was held that the use of word 

‘instruction’ preceded with the words ‘in the course of’ implies not only a period of time during which the 

movement is in progress but postulates a connected relation; Regional Director, E.S.I. Corporation v. Francis De 

Costa, (1996) 6 SCC 1, it was held that the term ‘in the course of’ means during (in the course of time, as time 

goes by), while doing.  
31Entertainment Network (India) Ltd. v. Super Cassette Industries Ltd., (2008) 13 SCC 30; Ramniklal N. Bhutta 

v. Maharashtra, (1997) 1 SCC 134. 
32Prabhdeep Kaur Malhotra, Case Commentary of the Chancellor, Masters and Scholars of the University of 

Oxford v. Rameshwari Photocopy Services,133 LEGAL MESSENGER137(2016). 



 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 

 

the social advantages of disseminating the knowledge without any type of cost barriers.33 

 

III. FAIR DEALING IN THE DIGITAL ENVIRONMENT: A 

PARADIGM SHIFT FROM CLASSROOM TEACHING TO ONLINE 

TEACHING 

“We need technology in every classroom and in every student and teacher’s 

hand, because it is the pen and paper of our time, and it is the lens through which 

we experience much of our world.” 

- David Warlick 

Technological developments have facilitated new forms of creative expressions, due to its 

interactions with the cultural products. Whenever technology has provided a new method of 

use of the cultural goods in the society, the copyright system has brought rules and 

regulations to enable the effective distribution in the market place and ensure adequate 

returns to the creator. Also, internet has revolutionized the communication process and 

compressibility of digitised works has made transmission of files containing huge data easier 

and faster. Thus, it is effortless for an individual with home equipment to deliver the copies 

of digitised works to individuals anywhere in the world.34 

Although digitisation has many advantages, but has also provided new ways of infringing 

authors rights.35 Digital technology has brought in revolutionary changes in the 

administration and management of copyright which has been made difficult by technological 

changes. It has made reproduction and communication of works much easier and now the 

copies can be made with ease and can be dispersed to millions of people in few seconds. This 

has led to materially affecting the economic interests of owners.36 

                                                             
33Sampad Patnaik, Media may have Misjudged Copyright Verdict (June 15, 2020, 04:04 

AM),http://www.thehoot.org/media-watch/law-and-policy/media-may-have-misjudged-copyright-verdict-9671. 
34 Zakir Thomas, Digital Technologies and Emerging Copyright Scenario 276 J INTELLEC PROP 

RIGHTS277, 278 (2003). 
35Iftikhar Hussian Bhat, Technological Protection Measures under Copyright Law, 319 INTL. JOURNAL 

EMERGING TRENDS TECH. IN COMP. SCIENCE 320 (2013); the benefits of digitization are endless. For 

authors, digitization offers not only new paths of creating works but also the wide and efficient 

dissemination of their works by digital transmission. For the computer, broadcasting, cable, satellite, and 

telecommunication industries, there is potential for technical innovation and growth. And for virtually 

every member of the public, digital transmission makes works, information, and services available online 

in forms much more useful than the traditional analogue formats. 
36T.C. James, Indian Copyright Law and Digital Technologies, 423 J INTELLEC PROP RIGHTS 431 (2002); 

The prominent Copyright issues in the digital area can be classified into three groups: a. Issues relating to the 

whole new set of work, namely the computer programs, databases and multimedia works; b. Issues relating to 
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Fair use is an indeterminate area of copyright law that can become contentious when a new 

technology changes how the creative works are used and produced. Consumers of 

copyrighted works may believe that they can copy a creative material for personal use 

without the authorisation of copyright owner but such activity has not been recognised as fair 

use.37 Since, the technology has emerged, it has challenged copyright’s traditional principles 

and it further aggravates its subject matter of copyright. All the debates surrounding 

copyright are ‘technologised’ because technology actualises the copyright by changing the 

game and changing the space where previous modern copyright law existed.38 

Technological solutions were found for the problems posed by new technologies.39 The 

Government of India has introduced several amendments due to pressure from various 

quarters, domestic as well as international, introducing the Copyright (Amendment) Act, 

2012 by inserting Sections 65A and 65B.40 Section 65A41 deals with the Protection of 

Technological Measures along with the exceptions. It is a unique provision with reference to 

the liability of a person who facilitates the creation of technology to circumvent under this 

section.42 This provision has been introduced to provide protection of technological measures 

used by a copyright owner to protect his rights on the copyrighted work. Any person, who, 

with the intention of infringing a right circumvents the effective technological measure 

applied for protecting any of the right shall be punished with the imprisonment which may 

extend to 2 years and may also be liable to fine.43 This provision has emanated from Article 

1144 of WCT and Article 1845 of WPPT, with the purpose to prevent possibility of higher rate 

of infringement in the digital media. Section 65B46 of the Act which deals with Protection of 

Rights Management Information provides punishment for those who act in violation with this 

                                                                                                                                                                                              
reproduction, distribution and communication to the public of a work through digital media; and c. Issues 

relating to management and administration of copyright in the digital environment.  
37Douglas Holtz-Eakin, Copyright Issues in Digital Media, 1 

(2004),https://www.cbo.gov/sites/default/files/108th-congress-2003-2004/reports/08-09-copyright.pdf. 
38 Danilo Mandic, Balance:   Resolving the conundrum between copyright and technology?,8 (2011), 

https://www.wipo.int/edocs/mdocs/mdocs/en/wipo_ipr_ge_11/wipo_ipr_ge_11_topic2-related2.pdf. 
39Supranote 36, this includes access control or copy control mechanisms such as encryption technology or water 

making incorporated into works distributed over digital networks with a view to protecting them from illegal 

exploitations.  
40Arathi Ashok, Technology Protection Measures and the Indian Copyright (Amendment) Act, 2012: A 

Comment 521J INTELLEC PROP RIGHTS524 (2012). 
41The Copyright Acts. 65A (2012). 
42Supranote 38 at 528. 
43Zakir Thomas, Overview of changes to the Indian Copyright Law, 324 J INTELLEC PROP RIGHTS 332 

(2012). 
44WIPO Copyright Treaty art. 11 (1971) - Obligations concerning Technological Measures. 
45 WIPO Performances and Phonograms Treaty art. 18 (1996) - Obligations concerning technological measures.  
46The Copyright Act s. 65B (2012) - Protection of Rights Management Information. 
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section. This provision confirms to the provision enshrined in Article 1247 of WCT, 1971 and 

Article 1948 of WPPT, 1996.  

In the United States, the Digital Millennium Copyright Act is a legislation enacted by the 

United States Congress in 1988 in order to bring changes to the US Copyright Act so as to 

bring it in compliance with the WIPO Copyright Treaty and WIPO Performances and 

Phonograms Treaty.49 

In the academic community, it is a routine course of some researchers and teachers who copy 

the digital copyrighted content made available online without mentioning the relevant source 

but since, technology is an answer to the technology, it has become feasible to check the 

plagiarised content through various software’s. Free online software’s are also available to 

determine the percentage of the copied amount. Thus, it is always advisable to the researchers 

working in various fields, to acknowledge the source of the material.  

The Government of India has initiated two programmes namely the SWAYAM Portal and 

NPTEL. The SWAYAM Portal allows the students to pursue an online course on any subject, 

like Indian History or Political Theory, from a university of their choice by registering on a 

Government portal. This project has been named as SWAYAM i.e., Study Webs of Active-

learning for Young Aspiring Minds which is a web portal where Massive Open On-line 

Courses (MOOCs) are available on all kinds of subjects which has been launched by the 

Human Resource Development (HRD) Ministry.50 It was launched on 15th August, 2016 by 

Prime Minister Narendra Modi.51 Similarly, NPTEL (National Programme of Technology 

enhanced Learning) was launched by the Ministry of Human Resource and Development to 

                                                             
47WIPO Copyright Treaty art. 12 (1971) - Obligations concerning Rights Management Information. 
48 WIPO Performances and Phonograms Treaty art. 19 (1996) - Obligations concerning Rights Management 

Information. 
49Indiana University, What is the Digital Millennium Copyright Act? (June 22, 2020, 11:10 AM), 

https://kb.iu.edu/d/alik; Divided in to five “titles”, the DMCA is a complex act that addresses a number of issues 

that are of concern to libraries. Among its many provision, the Act: imposes rules prohibiting, the circumvention 

of technological protection measures, sets limitations on copyright infringement liability for online service 

providers (OSPs), expands an existing exemption for making copies of computer programs, provides a 

significant updating of the rules and procedures regarding archival preservation, mandates a study of distance 

education activities in networked environments, mandates a study of the effects of anti-circumvention protection 

rules on the “first sale” doctrine. 

50India Today, SWAYAM to launch online courses in various subjects: A substitute to classroom teaching? 

(June 12, 2020, 12:12 PM), http://indiatoday.intoday.in/education/story/swayam-project/1/579226.html. 
51Economic Times, P M Narendra Modi to Launch Swayam, Massive Open Online Courses Platform on Aug 

15, (June 12, 2020, 12:15 PM),http://economictimes.indiatimes.com/industry/services/education/pm-narendra-

modi-to-launch-swayam-massive-open-online-courses-platform-on-aug-15/articleshow/53029959.cms. 
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enhance quality of engineering education in the country by developing curriculum based 

video and web courses.52 

 

EDUCATION SYSTEM IN INDIA POST COVID-19 

“The Educated differ from the uneducated as much as the living differs from the dead” 

- Aristotle  

The Pandemic has already given a crucial time to the education sector in India. The entire 

structure of schooling and learning was the first to be affected by lockdown. As a result, 

online teaching methods came into being which were followed by only a handful of private 

institutions because others were not having access to e-learning solutions leading to the 

missed opportunities for learning. Well, it is of no doubt that the online method of teaching is 

leading to an unprecedented transformation from traditional i.e. teacher-centric to the modern 

i.e. student-centric education.  

The role of Government in this regard cannot be ignored as numerous measures have been 

taken to help students continue their education during the pandemic to ensure that the effect 

of pandemic is least on education. Various applications and e-learning platforms have been 

initiated by the Government in the form of Shagun Online Junction which covers three e-

learning platforms namely the NROER (National Repository of Open Educational 

Resources), DIKHSA Portal, e-Pathshala, etc. For delivering updated content to the students, 

SWAYAM is another initiative of the Government without payment of any fee. There are 

several other platforms such as Swayam Prabha, National Academic Depository (NAD), 

National Digital Library of India, Virtual Labs etc.  

 

IS THE DEALING “FAIR” UNDER INDIAN COPYRIGHT LAW? 

The legislative context of fair dealing in India is enshrined under Section 52 of the Indian 

Copyright Act, 1957. The main objective of this provision is to make a balance between 

public interest and private interest. The terms ‘fair dealing’ and ‘fair use’ are used 

simultaneously but there is a difference in their meaning, application, and usage. Fair dealing 

                                                             
52National Programme on Technology Enhanced Learning (NPTEL), (June 12, 2020, 12:25 

AM),http://nptel.iitg.ernet.in/. 
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restricts itself to the set of enumerated facts, and in case if any act is committed in lieu of fair 

dealing but outside the scope of acts so listed, the same shall not be granted protection and 

would ultimately result in infringement. Whereas, in case of Fair Use, more flexible approach 

is adopted as it is for the Courts to decide whether the alleged act amounts to infringement or 

not on the basis of four factors i.e. Purpose and character of work, nature of work, amount 

and substantiality of the portion used and effect on market values of the original work. Under 

Fair Use, Courts are not bound to restrict themselves to the list of factors and it is for them 

only to apply the correct approach to make a fair balance between the rights of copyright 

authors and the public interest to have access to copyrighted works. 

Fair dealing is one of the defences to the exclusive rights granted to the Copyright Owner 

under the Act. The concept of ‘Fair Dealing’ is based on the British Copyright concept in 

comparison to the doctrine of ‘fair use’ which is based on the American Copyright Law and 

is more flexible. Fair Dealing permits the reproduction of copyrighted works, which would 

otherwise amount to infringement.53 Fair Dealing is a question of fact and the same has to be 

determined on case to case basis.54However, if the purpose of the reproduction is not one of 

those enumerated in the statute as exceptions, then the question of “fair dealing” would not 

arise.55 

Under the Indian Copyright Act, Section 52 enumerates a list of exceptions which constitutes 

fair dealing. The said provisions are in consonance with the constitutional obligations. The 

justification of providing these defences is the public policy to ensure that fair use continues 

to protect the freedom of expression.56 All rights must have limitations. It is enumerated in 

every right in the Constitution of India, whether it is the freedom of speech or the freedom of 

expression or the freedom to do trade the freedom to move anywhere in India or the freedom 

to form associations.57 The primary objective of Section 52 is to protect the freedom of 

expression under Article 19(1) of the Constitution of India, so that research, private study, 

                                                             
53Rishabh Saxena, Pracheta Kar, Is Fair Dealing Really Fair in India40 RGNULSTUD LAW REVIEW 42 

(2014). 
54ESPN Star Sports v. Global Broadcast News Ltd., (2008) 38 PTC 477 (Del.) (DB), Belloff v. Pressdram 

Limited, (1973) 1 AER 241 at 263, where it was held that “fair dealing is a question of fact and of impression. 

One has to consider whether the allegedly infringing material may amount to an illegitimate exploitation of the 

copyright holder’s work.”  
55Blackwood And Sons Ltd. v. A.N. Parasuraman, AIR 1959 Mad 410. 
56Tekla Corporation v. Survo Ghosh, decided on 16 May, 2014. 
57Lok Sabha Debate as on 22 May, 2012,Discussion on the motion for consideration of the Copyright 

(Amendment) Bill, 2012, (May 20, 2020, 10:20 AM), https://indiankanoon.org/doc/104277827/. 
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criticism or review or reporting of current events could be protected. Section 52 is not 

intended by Parliament to negatively prescribe the infringement.58 

Members of WTO are under an obligation to confirm with the exceptions as provided under 

the TRIPS Agreement and Berne Convention. Article 13 of the TRIPS Agreement lays down 

the three-step test i.e., special exception, it must not conflict with normal exploitation, it must 

not reasonably prejudice the legitimate interest of right holders.59 The Three-Step Test under 

Berne Convention applies only to the right of reproduction and does not apply to other 

exclusive rights such as public performance, broadcasting, public recitation, adaption or other 

rights which are granted to the producers of cinematographic works.60 

In recent times, the interaction between copyright and human rights is at the centre of 

attention61 and for the same purpose the drafters of the UDHR and ICESCR recognised the 

claims of authors, creators and inventors as human right.62 Article 15 of ICESCR63 which 

closely resembles Article 27 of UDHR64 has three components dealing with right to culture, 

scientific advancement, and intellectual property but it does not strictly mention the balance 

between author’s rights and societal rights.65 Balance needs to be struck not only within the 

international copyright regime but also within a ‘copyright’ whole.66 

 

IV. THE APPLICABILITY OF “EXHAUSTION” DURING COVID 

SCENARIO: HOW IT MATTERS? 

The expression “exhaustion of intellectual property rights” means that right holders lose the 

right to control the resale of the protected goods. Once the relevant good is put on sale for the 

                                                             
58Wiley Eastern Ltd.  v. Indian Institute Of Management, 61 (1996) DLT 281; Star India Pvt. Ltd. v. Piyush 

Agarwal, decided on 13 March, 2013; Tata Press Limited v. Mahanagar Telephone-Nigam Limited, AIR 1995 

SC 2438; Archana Nair v. Ministry Of Human Resource Development, decided on 21 September, 2016. 
59Ayush Sharma, Indian Perspective of Fair Dealing Under Copyright Law: Lex Lata or Lex Ferenda 523 J 

INTELLEC PROP RIGHTS 523 (2009). 
60 Eric J. Schwartz, An Overview of the International Treatment of Exceptions, 1 PIJIP Research Paper No. 

2014-02 9 (2014). 
61Holyoak&Torremans, Intellectual Property Law267 (6thed. 2010). In the United Kingdom The Human Rights 

Act 1988 and European Convention of Human Rights, Article 10.  
62Copyright Bulletin, Approaching Intellectual Property as a Human Right,11 (2001), http://www.pijip-

impact.org/wp-content/uploads/2013/02/Approaching-Intellectual-Property-as-a-Human-Right.pdf. 
63International Covenant on Economic, Social and Cultural Rights art. 15 (1966). 
64Universal Declaration of Human Rights art.27 (1948). 
65Supranote 62 at 84. 
66Saleh Al-Sharieh, Toward a Human Rights Method for Measuring International Copyright Law’s Compliance 

with International Human Rights Law, (June 15, 2020, 1:10 PM), 

http://www.utrechtjournal.org/articles/10.5334/ujiel.233/. 
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first time by the intellectual property right (IPR) owner (directly by him or with his consent), 

he cannot object to subsequent circulation of the product. Indeed his rights are “exhausted”. 

This principle is also known as “first-sale doctrine” and determines the moment when the 

right owner loses the resale right on the protected goods. 

The doctrine of exhaustion is categorised into domestic, regional and international 

exhaustion. The concept of national exhaustion does not allow the IP owner to control the 

commercial exploitation of goods put on the domestic market by the IP owner or with his 

consent. However, the IP owner (or his authorized licensee) could still oppose the 

importation of original goods marketed abroad based on the right of importation. The first 

sale of the IP protected product by the IP owner or with his consent exhausts any IP rights 

over these given products not only domestically, but within the whole region, and parallel 

imports within the region can no longer be opposed based on the IP right. This doctrine is 

referred to as regional exhaustion. In case of international exhaustion, the IP rights are 

exhausted once the product has been sold by the IP owner or with his consent in any part of 

the world. 

The overall purpose of exhaustion regimes is therefore to strike and maintain a balance 

between a public interest (i.e. free movement of innovative goods) and the private interest of 

IPR owners (i.e. remuneration for their creative and artistic efforts). Exhaustion is 

internationally regulated by Article 6 of TRIPs Agreement. It states: 

“For the purposes of dispute settlement under this Agreement, subject to the 

provisions of Articles 3 and 4 nothing in this Agreement shall be used to address 

the issue of the exhaustion of intellectual property rights.” 

Most international intellectual property agreements are silent about exhaustion. Article 6 of 

the TRIPS agreement expressly pronounces this silence, effectively leaving the matter of 

exhaustion to nation states. Also Paragraph 5(d) Doha Declaration on the TRIPS Agreement 

and Public Health states that “the effect of the provisions in the TRIPS Agreement that are 

relevant to the exhaustion of intellectual property rights is to leave each Member free to 

establish its own regime of exhaustion, without challenge […]” 

India follows national exhaustion with respect to copyrighted works. This doctrine flows 

from Section 14(a)(ii) of the Copyright Act, 1957, which states that the owner of a literary, 

dramatic or musical work, not being a computer programme, has the exclusive right to issue 

copies of the work to the public “not being copies already in circulation”. Amendments to the 

Act in 2012 extended the exhaustion doctrine to cinematographic films and sound recordings. 
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Sections 14(d)(ii) and 14(e)(ii) now state that the right owner has the exclusive right to sell or 

give on commercial rental or offer for sale or for such rental “any” copy of the work. 

Also, section 51(b)(iv) states that a copyright is infringed when any person imports into India 

any infringing copies of the work. An “infringing copy”, as defined in section 2(m) of the 

Act, in the case of literary, dramatic, musical or artistic work is a “reproduction” of the work, 

in the case of cinematographic film is a “copy of the film made on any medium by any 

means”, and in the case of sound recording is “any other recording embodying the same 

sound recording, by any means”. 

In John Wiley v. Prabhat Chander,67 Delhi High Court held that exporting books whose sale 

and distribution was subject to territorial restrictions amounts to copyright infringement. In 

this case, the plaintiff published low-priced editions (LPEs) of a book with the rider that they 

were meant for sale/resale only in India, Bangladesh, Nepal, Pakistan, Sri Lanka, Indonesia, 

Myanmar, the Philippines and Vietnam. The defendants offered the LPEs online for sale 

worldwide. The plaintiff contended that after first sale its rights in the LPEs were exhausted 

only in India and the defendants had contravened of their distribution right under the Act.The 

Court held that in the absence of an express provision for international exhaustion, regional 

exhaustion would apply and affirmed that the right owner had the exclusive right to assign or 

license the work, which could be limited by way of period or territory, and could be exclusive 

or non-exclusive. Therefore, a copyright owner’s distribution right may be exhausted with 

respect to some countries and not others.  

Nowadays, social distancing is one of the main objective behind lockdown in any country 

which has resulted in most of the activities taking place through online medium. Imparting 

education through digital means has created issues in the copyright industry despite of having 

the legislation on copyright in India. The position of Indian law on the questions related to 

the expansion of fair dealing provisions on online education is unclear. The main reason 

behind these issues is mainly because there is no clear demarcation between physical work 

and digital work in case of online transmission and whether similar protection is granted to 

online classes as in the case of classes obtained physically.  

Going back to the past andapplying the judgment of DU Photocopy Case (Supra) gives an 

idea of extending the protection under Section 52(1)(i) to online classes given the 

reproduction is meant solely for the purpose of imparting education. The video recording of 
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classes has created a dilemma in the copyright industry particularly under Section 52(1)(h) of 

the Copyright Act, 1957 which bars the usage of passages in a publication beyond two short 

passages from the protected work as compared to Section 52(1)(i) which does not mention 

any such limitation on the number of paragraphs.  

Another important concern is the interpretation of Section 52(1)(n) which states “the storing 

of a work in any medium by electronic means by a non-commercial public library, for 

preservation if the library already possesses a non-digital copy of the work” amounts to fair 

dealing. In the course of online education, the storage of content by the libraries and its 

subsequent sharing is one of the significant challenge copyright holders are facing. As the 

provision does not clearly mention any kind of permitted/ non-permitted communication or 

reproduction of work after storage, it is difficult to extend the protection of this provision to 

the digital libraries sharing work freely amongst people while imparting online education.  

While technological arguments against allowing or denying digital exhaustion may become 

increasingly weaker, the law around digital exhaustion remains uncertain. In addition, at the 

moment it appears that the issue of digital exhaustion is not really part of any meaningful 

policy discussion in India. In order to answer the question whether to have digital exhaustion 

or not, there is a need to figure out possible interpretations of the related provisions.  

One plausible justification for allowing digital exhaustion may be to ignore the difference 

between tangible and intangible medium and focussing on the fair use defence for 

educational purpose keeping in view of the interest of academicians. Moreover, looking into 

the reward theory of copyright, which entitles the copyright holder to receive the reward only 

once i.e., on the first sale of goods, it is appropriate that distribution of any copyrighted work 

after first authorised sale can take place through physical or digital means. It implies that law 

should not distinguish between digital work and physical work. Apart from ensuring free 

movement of goods, enabling digital exhaustion especially during the pandemic will enable 

the free movement of goods i.e. education and will also lead to non-discrimination amongst 

the buyers of physical or digital works.  

In the United States, 17 U.S.C. § 106(3) of the US Copyright Act, 1976 grants distribution 

right to the copyright holder. The Section reads:- 

“Subject to sections 107 through 122, the owner of copyright under this 

title has the exclusive rights to do and to authorize any of the following: 

…. 



 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 

 

(3) to distribute copies or phonorecords of the copyrighted work to the 

public by sale or other transfer of ownership, or by rental, lease, or 

lending……” 

This right is explicitly subject to 17 U.S.C. § 109(a), which states that a person who owns a 

copy that is “lawfully made under this title” may sell, gift, or otherwise dispose of the copy 

“without the authority of the copyright owner.” The provision reads: 

“17 U.S.C. § 109 Limitation on Exclusive Rights:……..(a)  

Notwithstanding the provisions of section 106(3) , the owner of a 

particular copy or phonorecord lawfully made under this title, or any 

person authorized by such owner, is entitled, without the authority of the 

copyright owner, to sell or otherwise dispose of the possession of that 

copy or phonorecord…….” 

To help domestic industries fighting the importation of copyrighted works from other 

countries, 17 U.S.C. § 602. Section 602(a) makes importation of a copy of a copyrighted 

work into the U.S. without the permission of the copyright holder an act of infringement 

under § 106(3). By its statutory language, § 602(a), also called the importation provision, 

does not create a new act of copyright infringement, but merely specifies an act that will be 

considered an act of infringement under existing law. It reads as under:- 

“17 U.S.C. § 602:Infringing Importation or Exportation of copies or 

phonorecords- (a) Infringing Importation or Exportation-(1) Importation- 

Importation into the United States, without the authority of the owner of 

copyright under this title, of copies or phonorecords of a work that have been 

acquired outside the UnitedStates is an infringement of the exclusive right to 

distribute copies or phonorecords under section 106, actionable under section 

501….” 

The exceptions to this provision include importation or exportation under the authority or for 

use of the Government; importation or exportation for private use of the importer or exporter 

with no more than one copy at one point of time; and importation by or for an organisation 

for scholarly, educational or religious purposes and not for private gain with respect to not 

more than one copy for archival purposes and not more than five copies when it is for library 

lending. 

The case between Capitol Records and ReDigi68 is the first one that brought to the spotlight 

the possible application of the first sale doctrine to digital works in the US. In this case, it was 

held that reselling downloaded music amounted to an infringement of the reproduction right 

of the copyright owner and that the first sale principle applied only to “material items, like 

                                                             
68Capitol Records, LLC v. ReDigi Inc., 934 F. Supp. 2d 640. 

https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1354729773-364936160&term_occur=17&term_src=title:17:chapter:1:section:106
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-955627062-364936160&term_occur=21&term_src=title:17:chapter:1:section:106
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&originatingContext=document&transitionType=DocumentItem&pubNum=1000546&refType=RB&originatingDoc=I4bf4e9a0ea3b11e59e36f1b0d335af64&cite=17USCAS106
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-80204913-364936160&term_occur=390&term_src=title:17:chapter:6:section:602
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1354729773-364936160&term_occur=281&term_src=title:17:chapter:6:section:602
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-955627062-364936160&term_occur=269&term_src=title:17:chapter:6:section:602
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-80204913-364936160&term_occur=391&term_src=title:17:chapter:6:section:602
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-1354729773-364936160&term_occur=282&term_src=title:17:chapter:6:section:602
https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=17-USC-955627062-364936160&term_occur=270&term_src=title:17:chapter:6:section:602
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records, that the copyright owner put into the stream of commerce”. No legislature or Court 

anywhere has defined “digital exhaustion”. With the rapid growth of the copyright 

marketplace, statutory clarifications of digital first sale rights are needed. 

In the European Union, due to the different legal, economic and technological features of 

brick-and-mortar and digital markets, the introduction of digital exhaustion have been 

challenged by right holders, afraid of its impact on piracy rates and on the original market of 

the work, and questioned by judges and scholars, who found it incompatible with the current 

architecture of EU copyright law.In the United States, the most important provision of the 

Copyright Act for educators is the Technology, Education and Copyright Harmonization Act 

(“TEACH Act”), 17 U.S.C. § 110, which was signed in 2002. Many educators may already 

be familiar with this Act because it addresses both in-class and online use of educational 

materials.69 

In UsedSoft GmbH v. Oracle International Corp,70 the European Court of Justice discussed 

the issue of digital exhaustion with respect to download-to-own software. The court held that 

under certain circumstances, the exhaustion of the right to distribute under the EU Software 

Directive may be applicable to both physical copies of the software (CD/DVD) and digital 

files downloaded online with the consent of the copyright owner, therefore allowing sale of 

second-hand software online. A German court of appeal, in a decision with regard to audio 

books in June 2014, held that under another EU directive, the doctrine of exhaustion did not 

apply to download-to-own digital content. 

In the United States and United Kingdom, the judiciary has been active in dealing with the 

matters related to transfer of copyrighted work through digital means. However, “digital 

exhaustion” is not really a topic of discussion in the Indian copyright regime. With the 

incorporation of DRM provisions in the year 2012, it can be argued that the purpose of this 

amendment goes against digital exhaustion. It goes against the spirit of exhaustion in the 

digital market because the objective is to protect copyright in the digital media.  

Another viewpoint leads to the conclusion that digital exhaustion results into piracy, harming 

the incentives naturally. For instance, when X transfers a physical copy to Y, the possession 

is with Y as per the doctrine of exhaustion. However, if both X and Y would like to read the 

                                                             
69Meaghan H. Kent and Danae Tinelli, COVID-19: Copyright Concerns in Online Classrooms (June 17, 2020, 

12:07 AM), https://www.venable.com/insights/publications/2020/04/covid19-copyright-concerns-in-online-

classrooms. 
70 C-128/11, July 3, 2012 (ECJ). 
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book at the same time, they will need to purchase another copy of the book. Evenif digital 

exhaustion applies here, X will not be legally allowed to “transfer” copy of the book to Y, 

while keeping one copy for her own use. 

Due to the existing conflict between digital exhaustion and the current legal regime 

encouraging DRMs to reduce piracy, the exhaustion in the digital world would necessarily 

require limiting and regulating the DRMs. Since, the implementation of DRMs are aimed to 

fight against piracy, limiting their scope of protection would lead to piracy and discourage 

copyright owners from using methods of digital distribution that are modern in nature.71  

 

V. CONCLUSION 

Education is regarded as one of the strong public interest72 in limiting the copyright 

protection.73 It is a limitation to encourage dissemination of works on the ground that they are 

in the public interest.74 In case of educational institutions, the situation is different because 

the concept of fair dealing, here, is governed by a complex web of provisions. There are a 

number of defences that relate to the copying carried out by schools and other educational 

institutions.75 

Education is an area of activity for which the dissemination of material among teachers and 

students is important but the permissions and exemptions are narrowly drawn. For instance, 

copying of literary, dramatic, musical and artistic works in the course of instruction which is 

non-commercial does not amount to infringement provided that the copying is done by 

                                                             
71Guy A. Rub, Rebalancing Copyright Exhaustion (June 20, 2020, 10:30 AM), 

https://law.emory.edu/elj/content/volume-64/issue-3/articles/rebalancing-copyright-exhaustion.html. 
72Supra note 61 at 265. If the allegedly infringing act is in public interest, this will provide a valid defence 

against the alleged infringement. Public interest defence is based on court’s inherent jurisdiction to refuse an 

action for infringement of copyright in cases in which the enforcement of copyright would offend against the 

policy of law. It is difficult to determine precisely as to what amounts to public interest. What is clear is the 

jurisdiction of the court in determining depending upon the nature of work at issue rather than the issue of 

ownership of work. Examples of work injurious to public policy include works which are immoral, scandalous 

or contrary to family life. 
73Copinger and Skone James on Copyright 593 (2012). 
74CharlotteWaelde, Giaeme Laurie, Abbe Brown, SmitaKheria, Jane Cornwell, Contemporary Intellectual 

Property: Law and Policy 194 (2nd ed. 2011);See also Hyde Park Residence v. Yelland, [1999] RPC 655, it was 

held that: i. There was no public interest defence separate from that of public policy; ii. The circumstances in 

which copyright would not be enforced must derive from the work itself rather than from the conduct of the 

copyright owner; iii. The considerations arising from breach of confidence cases, where the courts balance the 

public interest in maintaining confidentiality against the public interest in knowledge of truth and freedom of 

expression are different from copyright where property rights are involved and the legislation already provide 

fair dealing defences in public interest; Ashdown v. Telegraph Group Ltd, [2002] Ch 149 (CA); HRH The 

Prince of Wales v. Associated Newspapers Ltd (No 3) [2008] Ch 57 (CA). 
75 Supra note 19 at212. 
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person giving or receiving instructions, not done by a reprographic process, accompanied by 

sufficient acknowledgement. Also, if the work is made available to public, the copying must 

amount to fair dealing.  Other exemptions include copying sound recordings, films, or 

broadcasts by making films or film sound tracks in the course of instruction in the making of 

films or film sound tracks; anything done for the purposes of examinations, apart from 

reprography of musical works for exam candidates to perform; exclusion of short extracts 

from published literary and dramatic works in educational anthologies; performing, playing 

or showing works in the course of educational activities and recording broadcasts for 

educational purposes.76 

The link between copyright and learning is not something new, rather it is an old one. Free 

dissemination of knowledge and culture has always been formative spirit of copyright law. 

The Statute of Anne, which was the first statute of copyright law, was titled as ‘advancement 

of learning’. This approach pushed the concept of public interest in the circulation or 

dissemination of knowledge and was the philosophical basis for granting limited exclusive 

rights to the authors. In the modern world, the concern for public interest has been recognised 

by regional legislations, international documents and has formed part of global regulation of 

copyright.77 

The three areas of copyright having special significance for educational institutions are the 

laws relating to the works protected, the ownership of copyright and the use of works 

protected by copyright regime. Copyright protection has been extended to several artistic 

works and creative expressions, literary works has been the major area and various issues 

have been agitated in the past. Various types of work have come within the purview of 

literary works.78 

It is only when the buyers know the rights they have over the digital work they are buying, 

the market will operate in a better way. In opposition to this, if buyers do not know their 

rights, the market will not operate efficiently. The extent of knowledge buyers have as 

                                                             
76Supra note 74 at 188. 
77 Lawrence Liang, Exceptions and Limitations in Indian Copyright Law for Education: An Assessment198 

THE LAW AND DEV REVIEW 210 (2010). 
78 T.C. James, Copyright Law of India and the Academic Community 207 J INTELLEC PROP RIGHTS 213 

(2004), Courts have settled various issues concerning the scope of literary works, Jagdish Prasad v. 

Parameshwar Prasad, AIR 1966 Patna 33, question papers set for examination; Fateh Singh Mehta v. Singhal, 

AIR 1990 Rajasthan 8, research thesis and dissertations prepared by students; Manohar Lal Gupta v. State of 

Haryana, (1977) 79 Punj LR 181 (Delhi), compilation of book; Ghafur v. Jwala, AIR 1921 All 95, school 

textbook; E M Forster v. A N Parasuram, AIR 1964 Madras 391, guide books; Jarrold v. Houlston, (1857) 3 

K&J 708, book of scientific questions and answers; Interfirm Comparison (Australia) Pty Ltd v. Law Society of 

New South Wales (1977) RPC 149, questionnaire for collecting scientific information. 
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regards the transfer of items they have purchased is a question that needs to be answered. In 

some cases they know their rights, while in some cases they don’t. To what extent they know 

of their rights requires a sensible policy to be promoted among buyers, but the same should 

not lead to unrestricted digital distribution. 

 

 

 

 


