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INTRODUCTION 

Female Circumcision or the cutting of the female genitalia, either partially or fully has been 

practiced as a rite in different parts of the world as a preparation for womanhood and marriage. 

The absence of professional medical help during the process carried by unprofessional laymen in 

septic conditions without any kind of anesthesia has proven to be detrimental to life resulting in 

health hazards.1 The extreme pain that the practice is accompanied by is overshadowed for the 

cultural identity and religious obligation. A joint statement of WHO/UNICEF/UNFPA classified 

the Female Genital Mutilation/Cutting (FGM/C) into 4 sub-categories2, Type 1 being the 

removal of the prepuce, Type 2 involving the removal of clitoris, Type 3 being the removal of 

all/part of labia minora and/or labia majora and stitching of vaginal orifice and Type 4 contains 

all other types of harmful non-medical procedures to the female genitalia, including pricking and 

piercing of the clitoris, cauterisation, stretching of the clitoris/labia, scraping and introduction of 

corrosive substances into the vagina. 

The abandonment of the practice is longed for with over 20 million women and young girls 

already undergone the practice. The practice is particularly practiced in countries of Africa and 

Middle-East countries of Asia with a part of Latin America also in its grip. In India, the practice 

is called ‘khatna’ or ‘khafz/khafd’ when specific to females, performed by women who hold a 

religious position in the community, traditional cutters or any woman with experience. The fact 

that safety reasons drive some families to doctors to perform the activity suggests the prevalence 

of the practice amongst the educated households.3 

With the nations across the world setting examples through criminalization of the practice, there 

still exists a large part of the society where the issue is not even recognized in the first place to be 

                                                             
1Vol.23,  Frances E. Althaus, Female Circumcision- Rite of Passage or Violation of Rights?, 3 (1997).   
2Genital Mutilation: An Interagency Statement,(2008) at p.4 , available at 

https://apps.who.int/iris/bitstream/handle/10665/41903/9241561866.pdf;jsessionid=20869265CB55267BD27A8FD

9F3387A4C?sequence=1, (Last visited on June 23, 2020) 
3 R. Ghadially, All for ‘Izzat’: The Practice of Female Circumcision among Bohra Muslims,Manushi 66(1991). 

https://apps.who.int/iris/bitstream/handle/10665/41903/9241561866.pdf;jsessionid=20869265CB55267BD27A8FD9F3387A4C?sequence=1
https://apps.who.int/iris/bitstream/handle/10665/41903/9241561866.pdf;jsessionid=20869265CB55267BD27A8FD9F3387A4C?sequence=1
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criminalized later. The legislative development in Sudan brings us back to analyze the issue at 

hand.  

ORIGIN 

Female Circumcision is believed to be in practice for more than 2500 years, which hints towards 

its origin before the development of religions of Islam and Christianity. There is no definite 

geographical arena to which the origin can be linked to as the only. However, it is assumed that 

the practice arose among different groups of people in an independent nature.4 It is believed that 

female circumcision was a part of the puberty rites along with male circumcision. 

The most extreme form of female circumcision is known as infibulation which has been traced in 

time by some of the anthropologists noticing a close link to the ancient Egypt and hence termed 

as Pharaonic circumcision.5 A close analysis of the mummies reveals that women were 

infibulated during the traced time and hence suggest the origin of the practice in Egypt. 

However, a firm answer to the ambiguity of origin still persists given the varied researches and 

beliefs. In ancient times, women used to take animals out to pasture in the community of herders 

in Equatorial Africa and it is believed that the practice originated henceforth to protect women 

against rape. “The custom may well have been an outgrowth of human sacrificial practices, or of 

some early attempts at population control.”6 

NATIONAL RESEARCH ON FEMALE GENITAL 

MUTILATION/CUTTING (FGM/C) IN INDIA 

According to the studies of the World Health Organisation (WHO), FGM comprises “all 

procedures that involve the altering or injuring of female genitalia for non-medical purposes and 

is recognized internationally as a violation of human rights of girls and women.” The study was 

recognised to be the largest of its kind which has been undertaken in India. The study covered 

the states of Gujarat, Madhya Pradesh, Maharashtra and Rajasthan where particular Bohra 

population resides. The cities or sites covered in these states were Ahmedabad, Baroda, 

                                                             
4 G.J. Barker-Benfield, The Horrors of the Half-Known Life: Male Attitudes Toward Women and Sexuality in 

Nineteenth Century America (New York: Harper and Row Publishers, 1976). 
5 Recorded cases, based on evidence from mummies in Eqypt date from as far back as 484 B.C.E., Hosken.  
6Hanny Lightfoot-Klein, Pharaonic Circumcision of Females in the Sudan, Medicine and Law, 2 (1983). 
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Bhavnagar, Dahod, Godhra, Indore, Mumbai, Pune, Ratlam, Selana, Surat and Udaipur. Apart 

from these, the Bohra communities of Canada, UAE and USA also participated.  

The study revealed that the practice continues to affect little girls with 75% of the daughters of 

the sample study were found subjected to FGM/C. The study also witnessed a dissent opinion of 

3% of women who went under the practice in their childhood who claimed that they did not 

suffer from any long-term effects from FGM/C. On the other hand, 97% of women who ended 

up recalling their experience claimed it to be extremely painful. How FGM/C impact sexual life 

has always been a question which was particularly answered through this study. 33% of the 

women who were subjected to FGM/C believed that the practice had a negative impact on their 

sexual life. Some of the problems that they outlined were low sex drive, difficulty in trusting the 

sexual partner, inability to feel the sexual pleasure and high sensitivity in the clitoral area. 

Urinary problems, recurring Urinary Tract Infections (UTIs), burning and incontinence had to be 

undergone by close to 10% of the women under the study. Bleeding of the clitoral hood was also 

reported by a woman caused mainly due to irritation.7 

The effects of the practice are not only biological but also psychological. The women under the 

study were reported to be possessing feeling of fear, anxiety, shame, depression, anger, low self-

esteem accompanied by betrayal of trust resulting from some of the fallouts that they previously 

associated with their FGM/C.  

The research further revealed the domination of incomplete beliefs and the misconceptions 

which has driven the tradition through so many years seeking religious protection. To equate the 

practice of FGM/C to male circumcision thereby linking ‘khafd’ to hygiene, purity and 

cleanliness is dangerous.  The fundamental difference between the male and female genital 

anatomy should be taken into consideration.  

 

                                                             

7Lakshmi Anantnarayan, Shabana Diler and Natasha Menon, New Groundbreaking National Research on Female 

Genital Mutilation/Cutting (FGM/C) in India marks International Day of Zero Tolerance for FGM, (June 26, 2020, 

3:32 PM )https://www.wespeakout.org/posts/fgm-c-study-results-summarized/ 
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RELIGION AND MYTHS 

The claimed support of religion to justify the practice has been questioned from time to time to 

discard of the myths that have been passed through generations. Islam gives justification of the 

practice being the religious requirement but neither Korean nor any other religious doctrine 

mentions the requirement of female circumcision. Although less severe forms of circumcision 

have been mentioned in the Koran as an optional tradition or more precisely “embellishment”. A 

statement in the Koran accredited to the Prophet says,” Circumcision is my way for men, but is 

merely ennobling for women.”It is agreed that uncodified cultural religion may seek the same 

kind of importance in the religious communities as do the codified or the written ones. 

Justification of practice through doctrines which are unwritten can be made as forcefully as 

through the written ones, which carry more recognition nonetheless. But what is important is that 

people realize that the practice of female circumcision is not a part of the formal doctrine of any 

prevailing religion. Lack of education amongst the female of the communities who practice the 

circumcision has been outlined as one of the reasons for its continuance. The literate leaders lead 

on the women of these societies to continue the practice making them believe that religion 

supports it.  

Myths, on the other hand, not only validate and approve of the customs, rites, institutions and 

beliefs but also are somewhere responsible for creating them.8 The link between the female and 

the male organ form the basis of most of these myths. People of these communities believed that 

if the clitoris is left intact, without the practice, would result it in growing into the size of a penis 

which is completely illogical given the exception of endocrine imbalance. Some countries even 

believe that females are naturally sterile and the infibulation or clitoridectomies would make 

them fertile. Ironically, sterility may result from the negative health effects that the practice has. 

Spirituality has form the foundation of considering clitoris dangerous for the spiritual well- being 

of the fetus. The belief that the clitoris is not clean and is involved in offensive discharge has 

served as a reagent for a number of societies to circumcise women and young girls. It would be 

unjustified to remove the female sexual organs to lessen the odor when it is completely natural 

and can be get rid of by simpler methods When these kind of myths become ingrained in a 

society, their accurateness becomes less important. With service to bind a community together, 

                                                             
8Raphael Patai, Myths and Modern Man, (New Jersey: Prentice-Hall, Inc., 1972). 
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myths end up giving people a sense of security born out of lies. The perpetuation of the practice 

can be partially imposed on the dispel of myths which are not based on factual information 

nevertheless and can be harmful.  

HUMAN RIGHTS VERSUS CULTURAL SELF-DETERMINATION 

The civil, cultural, economic, political and social human rights are codified in numerous regional 

and international treaties. The Committee on the Elimination of All Forms of Discrimination 

against women, the Committee on the Rights of the Child and the Human Rights Committee 

have been operating actively in curbing the prevalent practice and recommending measures to 

condemn and combat it, including the criminalization of the said practice. The active role is 

evident from the issue of the General Recommendation on Female Circumcision (General 

Recommendation No 14) that directs the states to take substantive and efficient measures in view 

of eradicating the practice and subsequently provide relevant information about the measures 

being taken in form of reports submitted to the Committee on the Elimination of All Forms of 

Discrimination against women, 1990.9 

The principles of equality, non-discrimination based on sexual differences, the right to life in 

instances of death due to the practice10, and the right to freedom from torture or cruelty11 are 

some of the human rights which are violated resulting from the practice of Female Genital 

Mutilation (FGM). Recognizing the interference with the healthy genital tissue is an example of 

a violation of a person’s right to the highest attainable standard of health. The gender inequalities 

and the power imbalances between the two genders form the roots of discrimination based on sex 

which again infringes the human rights ensuring equal enjoyment of rights. The autonomy over 

one’s body is an individual right that is infringed when women are deprived from making any 

independent decisions about the intervention that has a lasting effect. International law protects 

the right to participate in cultural life and freedom of religion. Social and cultural claims cannot 

                                                             
9Eliminating Female Genital Mutilation , An interagency Statement (ONCHR, UNAIDS, UNDP, UNECA, 

UNESCO, UNFPA, UNHCR, UNICEF, UNIFEM, WHO).  
10UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III), available at: 

https://www.refworld.org/docid/3ae6b3712c.html [accessed 14 August 2020] 

UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United Nations, 

Treaty Series, vol. 999, p. 171, available at: https://www.refworld.org/docid/3ae6b3aa0.html [accessed 14 August 

2020] 
11 Id.  
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be evoked to justify Female Genital Mutilation.12 Special protection has been granted to children 

owing to the children’s vulnerability and the need for care and support. The guiding principles of 

the Convention of Rights of the Child uphold the consideration of “best interests of the 

child.”The Convention refers to the evolving capacity of children to exercise free will in 

decisions which have substantial impact on their individual self. The fact that the practice 

sustains is the outcome of societal pressure and social norms which discard the decision being 

free of coercion. Legal instruments in pursuance of the protection of children’s rights call for the 

abolition of practices which can prove to be detrimental to their lives and health. The Convention 

on the Rights of the Child makes exclusive reference to the harmful practices supported by 

tradition, the Committee on the Rights of the Child along with the United Nations Human Rights 

Treaty Monitoring Bodies have many a times raised their concern on female genital mutilation 

being in violation of human rights, subsequently calling upon the States to take all the necessary 

steps to abolish the practice.  

THE INTERNATIONAL LEGAL FRAMEWORK  

The nature and the consequences of the FGM/C is a violation of a number of human rights as 

outlined. The right to be free from any kind of gender discrimination has been guaranteed under 

a number of human rights instruments. Article 1 of the Convention on the Elimination of all 

forms of Discrimination against Women, 1979 (CEDAW) has defined discrimination and the 

sphere it covers.13 The prohibition of discrimination based on gender has been supported by a 

number of regional and international human rights instruments like universal Declaration of 

Human Rights, 1948 (UNHR), International Convention on Economic, Social and Cultural 

Rights (ICESCR), AND International Convention on Civil and Political Rights (ICCPR). A 

number of international instruments protect the right to life as a basic human right including 

Article 3 of the UDHR and Article 6 of the UNCRC. The right to personal integrity identifies 

itself with the right to freedom from torture, inherent dignity of an individual, the right to privacy 

and the right to liberty and security of the individual. Article 25 of the UDHR enshrines the right 

                                                             
12UN Educational, Scientific and Cultural Organisation (UNESCO), Constitution of the United Nations Educational, 

Scientific and Cultural Organisation (UNESCO), 16 November 1945, available at: 

https://www.refworld.org/docid/3ddb73094.html [accessed 14 August 2020] 
13UN General Assembly, Convention on the Elimination of All Forms of Discrimination against Women, 

18December 1979, A/RES/34/180, [accessed 16 August 

2020]https://www.un.org/womenwatch/daw/cedaw/text/econvention.htm#article1 
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to the highest attainable standard of physical and mental health.14 Not only this, Article 12 of the 

ICECSR states that the parties to the Covenant should work upon to ensure the enjoyment of the 

highest attainable standard of physical and mental health.15 

FGM has been seen being performed upon the girls from the age of 1-15 years. Henceforth, it is 

inculcated in the sphere of violence of rights of the child. The UNCRC directs the governments 

of various states to hold responsibility for ensuring that the fundamental rights of the children are 

rightfully recognized and hence protected.  

VIOLENCE AGAINST WOMEN AND THE GIRL CHILD 

Article 2 of the Declaration on Elimination of Violence against Women defines ‘violence against 

women’ as: 

“Violence against women shall be understood to encompass, but not be limited to, the following:  

a) Physical, sexual and psychological violence ……………..dowry-related violence, marital 

rape, female genital mutilation and other traditional practices harmful to women, 

nonspousal violence and violence related to exploitation;  

b) Physical, sexual and psychological violence occurring within the general community, 

including rape, sexual abuse, sexual harassment and intimidation at work, in educational 

institutions and elsewhere, trafficking in women and forced prostitution; 

c) Physical, sexual and psychological violence perpetrated or condoned by the State, 

wherever it occurs.” 

General Recommendation No.19 of the CEDAW Committee exclusively states that violence 

based on gender impairing the enjoyment of basic human rights by the women as well as the 

fundamental freedoms guaranteed to them under the international laws and the human rights 

conventions would constitute to be in the purview of discrimination within the meaning of 

Article 1, conclusively inculcating the same in the sphere of the Convention.  Article 2 of the 

same Convention mentions the State to achieve the elimination of discrimination based on 

                                                             
14UDHR, supra, at 10. 
15UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 

1966, United Nations, Treaty Series, vol. 993, p. 3, available at: 

https://www.refworld.org/docid/3ae6b36c0.html [accessed 14 September 2020] 
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gender by enacting and formulating certain state policies which work in the same direction. 

Subsequently Article 5 (a) requires the measures taken to be such so as to “modify the social and 

the cultural patterns of conduct of men and women.” General Recommendation No. 14 adopted 

by the CEDAW Committee in the year 1990 proposes the enactment of effective measures 

against the practice and provide subsequent information in the submitted reports to the 

Committee. The General Comment No. 31 of the CEDAW and the General comment No. 18 of 

the Committee on the Rights of the Child outlining the harmful practices have articulated the 

duty of the States to ensure the protection and fulfillment of rights of their citizens.  

The mere link of the practice to the medical hemisphere led to the replacement of traditional 

practitioners with medical professionals in the earlier times. However, with the evolution of 

logical perspectives in the concern, it is agreed that is not merely a medical issue but extends to 

the realm of human rights whose violation is evident in the conduction of the practice,16 thus, the 

focus shifted from professionalism of the practice to the eradication of the practice itself. Over 

20 countries across Africa have criminalized the practice with legal provisions that vary in scope 

and approach in different regions. In countries like Egypt, Ghana, Belgium, Austria, Cyrus, Italy, 

Denmark, Norway, Portugal, Spain and Sweden, codified version of the provisions suggesting 

criminalizing has been adopted (Kenya Children’s Act, 2001). In the United States, France, 

Germany, Mali, the Netherlands and Switzerland, existing penal code provisions have been 

applied to facilitate criminalization of FGM/C. In other countries such as the United Kingdom 

and Togo, special laws have been enacted to address FGM/C. 

THE EXISTING LEGAL FRAMEWORK IN INDIA 

The Indian Penal Code, 1860 (IPC) deals with violence against women in India. The various 

kinds of hurts are outlined from Sections 319 to 326 of the IPC. According to the World Health 

Organisation, the practice of FGM/C can result in excessive bleeding, injury to the genital 

tissues, wound healing complications, genital tissue swelling, shock and also death. Urinary, 

                                                             
16Implementation of the International and Regional Human Rights Framework for the Elimination of Female Genital 

Mutilation, UNFPA, (November 2014), at p. 9., (July 11, 2020, 12:08 

PM)https://www.unfpa.org/sites/default/files/pub-pdf/FGMC-humanrights.pdf 

https://www.unfpa.org/sites/default/files/pub-pdf/FGMC-humanrights.pdf
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menstrual, vaginal and sexual problems are some of the long-term consequences of the same.17 

These physical injuries may be able to punish the perpetuator punish under the IPC.  

Section 324 and Section 326 of the IPC provide for penalties of imprisonment and subsequent 

fines for ‘voluntarily causing hurt’ and ‘voluntarily causing grievous hurt’.18 Apart from the IPC, 

the Protection of the children from Sexual Offences Act, 2012 (POSCO Act) also addresses the 

issue through its provisions. Section 3 of the POSCO Act addresses penetrative sexual assault by 

any person on any child, inter alia defines it as insertion of any object into the vagina of the girl 

child.19 The complete penetration is not necessary to establish the sexual assault in these cases. 

Explanation 1 of Section 375 of the IPC states that the term ‘vagina’ includes labia majora. 

Therefore, it can be said that FGM/C which needs the insertion of a sharp object into the vagina 

may be held as an sexual offence under Section 3 of the POSCO Act read along with 

Explanation 1 to Section 375 of the IPC.  

The National Policy for Children, 2013 (NPC) outlines the obligations of the State governments 

to take affirmative measures in view of promoting and safeguarding their rights to facilitate their 

growth with dignity, equity, security an d freedom in all respects especially, and not exhaustively 

the marginalized and the disadvantaged. The inalienable rights of the children such as the right to 

health, survival, development and protection are recognized and prioritized under the NPC. It 

also seeks to grant protection in terms of violence, abuse, exploitation and discrimination which 

may cause any harm to their rightful development. The NPC notes the State's obligation to take 

special protection measures to secure the rights of children in need of special protection, as 

characterised by "their specific social, economic and geo-political situations, including their need 

for rehabilitation and reintegration". The Integrated Child Protection Scheme (ICPS), launched in 

the year 2009 by the Ministry of Women and Child Development also builds an efficient 

protective system aimed at the vulnerable children in the country. Institutionalising essential 

services in the form of emergency outreach and contact network, institutional care, counseling 

and mental health support services, family based care, promotion of preventive measures are 

some of the objectives of the ICPS. The systems operating under the ICPS upholds the right to 

                                                             
17Female genital mutilation, (July 5, 2020, 01:10 AM)https://www.who.int/en/news-room/fact-sheets/detail/female-

genital-mutilation 
18Indian Penal Code 1860 §324, 326. 
19Protection Of Children from Sexual Offences Act 2012 §  3(b). 

https://www.who.int/en/news-room/fact-sheets/detail/female-genital-mutilation
https://www.who.int/en/news-room/fact-sheets/detail/female-genital-mutilation
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privacy and confidentiality of the concerned child and look after that no infringement is initiated 

in carrying out its objective and therefore institutionalization of the child is always seen as the 

last option.  

Although the existing operational bodies and the statutes address the violative nature of the issue 

to some extent, a further holistic approach is required. The aspects of FGM/C that the existing 

laws do not address are the abetment of the practice, the propagation of the practice, regulations 

on the medical professionals who are involved in carrying out the practice and the rehabilitative 

provisions which can only be considered through a separate holistic approach. 

SOCIAL BACKGROUND 

Patriarchy being instilled in some communities around the world irrespective of the religion 

differences, the control on female sexuality and sexual preferences pay little importance. The 

autonomy that a woman ought to possess over her body is an alien concept where sexual 

relationships before marriage are condemned and the insecurities regarding the same ‘societal 

norms’ add up giving rise to an activity which ensures its absence. The role of women has a 

definition in these communities where women education is not considered before women being 

considered sources of labor and producers of children. The monetary equivalent of introducing 

the women to these roles is known ‘bride-price’ which the groom’s family ought to pay to the 

woman’s family as a transfer of right over both the roles to the husband. Social advancement 

may be an ideal dream for these communities and the people who restrain from following the 

tradition only to be looked down upon by the rest of the community members. Virginity of a girl 

while searching for groom only stabilizes the chances of getting married where some 

communities permit the body check of the woman for surety.20 

The conformation to the peer norms convinces young girls to undergo the process as those who 

remain ‘uncut’ are looked down on by their age mates. The In addition, the ritual is embedded in 

ceremonies in which the girls are feted and showered with presents and their families are 

honoured.21Lack of education in different parts of the world compels the young girls to be 

dependent on other throughout their life, first being their parents and second being their 

                                                             
20 In Somalia, for the example, the prospective husband’s family is allowed to check the girl’s body and mothers 

regularly check their infibulated daughters to ensure that they are ‘closed’. 
21Vol.23 Frances E. Althaus, Female Circumcision- Rite of Passage or Violation of Rights?,03 (1997).   
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husbands. Girls have very little choice in resisting the ritual and even if they did, they are cut by 

force. In the influence of tradition, ‘khatna’ has been accepted by the women members of the 

community as not only necessary, but also natural and part of life. Any act against the pre-

decided social norms attracts ostracism from the family members, disallowance from taking part 

in social and religious gatherings and meetings. The children of such families find it difficult to 

marry and it also prohibits the burial of their body in the community burial ground. This 

apprehension has long prevented women to raise their voice against the practice. 

The boycotted members of the Dawoodi Bohra Community led to the enacting of the Bombay 

Prevention of Excommunication Act in 1949. Under the provisions enacted under the Act, no 

person could be expelled from their religious community, caste, creed, sub-caste or forbidden to 

practice their religion and held any excommunication of this type invalid. In the year 1951, the 

51stDai, Dai Syedna Taher Saifuddin, challenged the aforesaid act in the Bombay High Court. In 

the case of Sardar Syedna Taher Saifuddin Saheb v. The State of Bombay22, which was a 

consequence of the above challenge, the Bombay High Court observed excommunication to be a 

legitimate practice protected under Article 26 of the Indian Constitution. The court further held 

that "the fact that civil rights of a person are affected by the exercise of the fundamental right 

under Article 26(b) is of no consequence."23 In April, 2016, the Maharashtra Prohibition of 

People from Social Boycott (Prevention, Prohibition and Redressal) Act, 2016 was passed by the 

Maharashtra legislature to prevent the caste panchayats expelling or socially boycotting 

individuals or families. Such an expulsion was recognized by be an offence and punishable with 

imprisonment up to seven years or fine up to five lakh rupees or both.  

It cannot be denied that people may still go against the norms set by the community and risk 

excommunication. Social boycott as a fear prevails in the community and its eradication would 

be a challenge to perceive the practice as being inhuman above the religious necessity. 

Sunita Tiwari v. Union of India: 

                                                             
22 AIR 162 SC 853 
23Colin Gonsalves, State Has No Religion,( June 21, 2020, 3:42 PM) http://www.indiatogether.org/norelgn-

opinions#:~:text=In%201962%2C%20in%20the%20case,)(b)%20of%20the%20Constitution. 

http://www.indiatogether.org/norelgn-opinions#:~:text=In%201962%2C%20in%20the%20case,)(b)%20of%20the%20Constitution.
http://www.indiatogether.org/norelgn-opinions#:~:text=In%201962%2C%20in%20the%20case,)(b)%20of%20the%20Constitution.


 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 
 

In 2017, a PIL was filed under the case of Sunita Tiwari v. Union of India24 to initiate the ban on 

the practice of khatna which has been referred to a larger constitutional bench, a number of 

reliefs have been sought.  

The first relief sought under the case is the declaration of the practice prevalent in the Bohra 

Community as criminal and illegal. The framing of stricter laws to declare the practice as a 

criminal offence which is cognizable, non-compoundable and non-bailable, under the Indian 

Penal Code is necessitated.  The Dawooda Bohra Community has claimed protection of the 

practice as under Article 25 and 26 of the Indian Constitution referring the practice as “integral 

part of religion”.25 The judicial interpretation has, on one hand, provided clarity in the linking the 

two articles while also complicated it to some extent.  

The court introduced an artificial distinction between essential religious practices, and other 

practices that do not form the core of a religion. By doing so, it narrowed the scope and strength 

of Article 25(2) (b) and made it compliant to Article 25(1).The presence of an “essential 

practice” was negated with the absence of alteration of the fundamental nature of the religion, in 

case it is prohibited. The practice of FGM has been illegalized in Muslim majority countries such 

as Egypt and leaders of the Dawoodi Bohra Muslim community have condemned the practice as 

having no foundation in Islam. Thus, FGM cannot be said to be an essential part of the religion 

as practised by the DawoodiBohra community. 

PREVENTION OF FGM/C ACROSS THE WORLD  

In certain parts of the world, religious leaders play a very dominant role in influencing a major 

part of the society. To take example of Guinea, a critical mass of around 1,087 religious leaders 

from all over the country received a brief insight on the FGM/C in workshops being conducted in 

six major regions. Subsequently, these religious leaders were invited to the two-day workshops. 

The conference of around 350 religious leaders articulated on the issue with the help of 

                                                             
24W.P. (C) No.286/2017 
25INDIAN CONST. art 25, cl. 1. 
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collective data and subsequent learning and reflection.26 ‘Fatwa’ (religious ruling) was adopted 

as a consequence against the practice of FGM/C in collaboration with the reputed scholars of the 

Mauritania. The communicators working under the collaboration educated the masses and the 

mobilized communities of the regions through means of animated radio and television 

broadcasts. Non-governmental organizations came forward to support the cause and conducted 

information and awareness sessions.  

The proposal of the positive outcomes of being left uncut may prove to change the ideologies of 

the people who have in the shackles of the practice inherited from their ancestors. The idea of 

being “whole, healthy in body and mind, unharmed, intact, pristine, and untouched, in  God-

given condition.” The positivity linked with the eradication of the practice might help people 

accept the dimensions of evolutions of new social norms which are based on logic and do not 

propagate religion in a manner which is not harmful one’s person. Surveys and community 

dialogues undertaken to reveal the social considerations like promiscuity and marriageability 

may help curb the practice at its very core by replacing the social considerations with the well-

being considerations.  

Orchestrating local efforts might be seen as a basic step in achieving the eradication. Quarterly 

meetings encourage sharing of experience, coordination and monitoring of the activities to 

facilitate contribution of the partners in form of ideas and feedback. The connection of the local 

communities help improving the research by broadening the affected area that the research 

covers and hence helps in programming decisions based on the same research. Building of social 

capital proved to be an effective step in Ethiopia. A large part of women population of Ethiopia 

is illiterate and around 85 % of these women reside in the rural regions of the country where 

semi- formal community structures have aided the communication systems to inform and 

empower women against the practice while securing development at the grass-root level.27 It is 

truly influential when the educated segment of the society comes forward to educate and help the 

illiterate by encouraging them to get good parental care and arrange for safe deliveries.  

                                                             
26Anonymous, It takes a village: Ending FGM by creating new rituals, Plan International, (July 13, 4:48 PM) 

https://plan-international.org/sexual-health/new-rituals-end-fgm 
27 Data and Analytics Section of UNICEF (Claudia Cappa, Colleen Murray and Hyunju Park), A Profile of Female 

Genital Mutilation in Ethiopia, UNICEF,  (July 13, 2020, 5:56 PM)https://www.unicef.org/ethiopia/reports/profile-

female-genital-mutilation 

https://plan-international.org/sexual-health/new-rituals-end-fgm
https://www.unicef.org/ethiopia/reports/profile-female-genital-mutilation
https://www.unicef.org/ethiopia/reports/profile-female-genital-mutilation
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Protection of girls is a collaborative responsibility. Organizations led by youth have helped in 

empowering women against the practice in Egypt. They inculcate the technological 

developments collaborated with fun and humour to deliver the message. The popular Y-PEER 

trainings focus on informing and exploring the instilled values with the help of games, humour, 

role play and other such theatre-based techniques.28The techniques help breaking the ice between 

people on sensitive subjects and create comfort wherein they can put forward their views in a 

more comprehensive manner inviting discussions and opinions of others to help understand the 

concept through various perspectives.  Around 850 peer educators were trained in the year 2016 

across Egypt and they successfully reached a total of 13, 725 young people.  

The belief of bringing change in the competition of evolution is a great way to achieve the 

outcome by passively engaging different communities in a fight against their own beliefs 

unintentionally. A foundational precept of social-norm theory is that individuals seek to abandon 

a social practice or a social norm only if they believe that others are doing it too. Abandonment 

slowly starts getting embraced when it viewed with evolution perspective. Changing the beliefs 

from within and bringing self- conscience into play may help in creating a larger impact. Among 

the indigenous people of Eastern Uganda, the mediation between the spiritual and the temporal 

worlds is actuated by the traditional healers is believed to be very influential.  

Opportunities are always offered but it depends on the capability to grab those opportunities that 

truly decide what form of society is ultimately demanded. Collaboration of all the individuals in 

the society is needed to bring a change for the future generations. As the saying goes, “It takes a 

village to raise a child”, the building of community as a whole is essential to stop the propagation 

of the practice. A community engaged in a wide-ranging discussion, swayed by influential 

people, educated through service providers or schools, reminded continuously by the radio shows 

or in the form of popular music, encouraged by the commitments of the community itself, 

supported by laws and sanctions may contribute in shifting of attitudes and behavior.  Impunity 

of the practice propagators must be ended to achieve the same end. The physician trainings in the 

same respect must be ended to discard the legal sanction of the practice by professional medical 

                                                             
28YPeer, UNFPA, UNICEF, Ypeer FGM Report, (March 2015), (July 13,2020, 6:45 

PM)https://egypt.unfpa.org/en/publications/ypeer-fgm-report 

https://egypt.unfpa.org/en/publications/ypeer-fgm-report
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means. The trainings henceforth violate the internationally accepted medical code of ethics 

embraced in the words “First, do no harm.” 

AIDOS (the Italian Association for Women in Development) has been actively working on the 

approach of “building bridges.”29 The communications basically aim to commence discussions 

and accelerate the social norm change in the diaspora communities. The subject of migrants 

comes into perspective with this thought of establishing multinational communities of practice. It 

is noticed that migrants from communities where the prevalence of such a practice was critical it 

is difficult to involve them in the awareness- raising programmes unless in the form of 

multinational communities.  

The male society has a major role to play in community building and eradicating the issue. The 

patriarchal set-up of a large number of communities outlines the requirement of involving the 

male counter-part to oppose the practice. The fact that many men and women are unaware of 

their partner’s opinion on the practice suggests that the long-taboo subject is generally discussed 

in separate spheres. Positive use of power in such male- driven societies can be very useful. 

CRIMINALIZATION OF FEMALE GENITAL MUTILATION IN SUDAN 

Women’s rights witnessed a historical development in Sudan when the Sudanese transitional 

government recently criminalized the practice of female genital mutilation (FGM) and made it 

punishable to the extent of three years in prison. The practice of FGM was held to be in violation 

of provisions under Articles 15(2), 28 and 33 of the Sudanese Constitution. Article 32 of the 

aforesaid Constitution outlines explicit measures to curb any kind of harmful practices against 

women and children in the nation. With the development in April, 2020, Sudan became the first 

African nation to introduce a separate legislation on the practice of Type III FGM but with the 

prevalence of Sharia Law and its introduction in the year 1983, the concerned article was 

removed from the Criminal Act. Conservative religious leaders led to the draft of the National 

Child Act for the criminalization of FGM not being passed. After four years of the proposed 

                                                             
29Anonymous, Accelerating Change by the numbers,UNFPA-UNICEF Joint Programme on Female Genital 

Mutilation/Cutting, (July 2017), (August 2, 2020, 7:05 AM) https://www.unfpa.org/sites/default/files/pub-

pdf/UNFPA_UNICEF_FGM_16_Report_web.pdf 

https://www.unfpa.org/sites/default/files/pub-pdf/UNFPA_UNICEF_FGM_16_Report_web.pdf
https://www.unfpa.org/sites/default/files/pub-pdf/UNFPA_UNICEF_FGM_16_Report_web.pdf


 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 
 

amendment to the Criminal Act in reference to Article 141, it was endorsed by both the 

Sovereign and the Ministerial Councils this year in April.30 

Cultural and religious beliefs strongly dictate the social narrative in Sudan owing to which the 

women still fear the practice being taken underground to deceive the upholders of rights.31 Low 

rate of literacy in Sudan can variably contribute to the challenging position of the law being 

implemented.   

CONCLUSION 

The legislation, human rights and the positive social change share relationship when it comes to 

manifestation in efforts to support the abandonment of the Female Genital Mutilation (FGM). A 

better and in depth understanding of the social, political and legal norms is necessary to bring an 

end to the practice in the absolute form. Positive and sustainable change can only be expected 

when the complicated interactions and communications between the laws, policies and 

communities are alternatively addressed. It cannot be denied that much progress has been made 

in the recent years in relation to the issue which speaks of change in the societal mind-set. The 

leadership of various governments working towards the elimination of FGM has resulted in legal 

and policy frameworks which are strengthened at both the national and the subnational levels; 

the contribution of the community members and the national actors in spreading awareness about 

the practice has seen growth in the recent years; community leaders have been seen taking the 

commitment to the abandonment of FGM seriously and contributing to significant changes in 

public discourse.  

After all this, it cannot be denied that FGM still persists. Human rights can help to hasten the 

changes needed to end the practice at all levels and achieve the subsequent aim of gender 

equality by bringing in the purview of the pragmatic world and not just theoretical. It is 

important that human rights become a reality in the lives of women and girls.  

 

                                                             
30Full text available at https://www.orchidproject.org/wp-

content/uploads/2019/05/sudan_law_report_v1_july_2018.pdf 
31AkshitaTiwari, The Criminalization of Female Genital Mutilaton, JURIST, (August 6, 2020, 09:30 AM) 

https://www.jurist.org/commentary/2020/06/akshita-tiwary-female-genital-mutilation/ 

https://www.orchidproject.org/wp-content/uploads/2019/05/sudan_law_report_v1_july_2018.pdf
https://www.orchidproject.org/wp-content/uploads/2019/05/sudan_law_report_v1_july_2018.pdf
https://www.jurist.org/commentary/2020/06/akshita-tiwary-female-genital-mutilation/
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