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INTRODUCTION 

Family is the most fundamental unit of society. Within a family, the hierarchy of power is 

such that the parents are the trustees of the children’s welfare. It is generally assumed that 

parents will always have the best interests of the child at heart. However, parental beliefs that 

ultimately shape the goals that parents work towards might have life-changing consequences 

on the development of children,1 not all of them always inclined to best serve the child. 

There are an overwhelming number of cases where parents do not exercise the parental 

responsibility properly or at all and the State has to intervene to provide care. But such 

intervention always warrants that a careful balance be struck between parental discretion, 

family unity and privacy and the need for state vigilance. 

This clash becomes all the more apparent in the light of the recent spate in radicalisation 

cases witnessed in the aftermath of the rise of the ISIS, where the courts and child welfare 

authorities have had to deal with apprehensions of potential radicalisation of children at the 

hands of the extremist beliefs held by their parents.India has also reported instances of 

recruitment by the ISIS of children exposed to radicalisation online in Kerala2, Kashmir3, etc. 

This paper explores both sides of the State intervention v. Parental privacy debate,  

Firstly, in the international legal sphere in Part I Drawing, thus, from the practices followed 

across foreign jurisdictions, the authors have, then, undertaken in Part II a careful study of 

judicial trends of the Indian courts along with the perusal of certain provisions of the Juvenile 

                                                
1Mila Tuli, Beliefs on Parenting and Childhood in India, Vol. 43, No.1 Journal of Comparative Family Studies, 

81, 81-82 (2012). 
2Kabir Taneja, God’s Own Khilafat? Why Kerala is a hotspot for ISIS in India, The Print, Nov. 21, 2019, 2:00 

PM, https://theprint.in/pageturner/excerpt/god-own-khilafat-why-kerala-is-isis-hotspot-in-india/320945/ 
3CDS BipinRawat advocates putting  young Kashmiri Children in De-Radicalisation Camps, The Wire, Jan. 16, 

2020, https://thewire.in/security-security/cds-bipin-rawat-9-11 

. 
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Justice Act that shall come in handy should a similar situation of radicalisation among 

children surface in India. 

Lastly, under Part III, the authors have derived at an elaborate as well as humane State 

mechanism with adequate legislative, judicial and social checks in place in the very likely 

event that this menace manifests itself in India. 

The authors leave the readers with the conclusion that even as the debate arises time and 

again, a balancing of all interests at stake is quintessential- allowing parents to nurture natural 

ties with children to help them realize their aspirations, but at the same time, making space 

for prompt State intervention if the parents/guardians fail. This shall, no doubt, be 

accompanied with a high threshold criterion to rein in arbitrariness.  

The right to family privacy and family unity contrasted with the need for 

state intervention: the international scenario 

The state formulates policies that set the boundaries of the domestic sphere and regulate 

domestic behaviour4. In this way, some degree of interference is but inevitable and in fact, 

necessary as in the cases where the parent/s make use of their authority to subject children to 

neglect or abuse or deprive them of their rights. In such situations it becomes quintessential 

for the State to intervene to save the day. Similarly, the State also intervenes to reinforce 

parental authority sometimes, such as, when returning runaway children or protecting child 

from third-party interference. 

However an unforeseen interaction between State action and Family law has arisen to the 

forefront- the radicalisation cases being contested in some courts round the world.5 All of 

these cases depict a similar pattern of litigation which shall be exemplified through the case 

in point- A Local Authority v X, Y and Z (Permission to Withdraw)6. Since the fall of the 

Caliphate in Syria, people who ventured there to undertake terrorist activities have been 

returning to UK and many other countries, including India. Some of these returnees are also 

                                                
4 Frances E. Olsen, The Myth of State Intervention in the Family, Vo1. 8, University of Michigan Journal of 

Law Reform,  835 (1985). 
5 Fatima Ahdash, The Interaction between Family Law and Counter-Terrorism: A Critical Examination of the 

Radicalization Cases in the Family Courts,Child and Family Law Quarterly, 389 (2018). 
6A Local Authority v X, Y and Z, 3741, EWHC, 2017. 
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parents who then find themselves embroiled in a legal battle7 as the State assesses and 

safeguards the risk of radicalisation of their children by exposure to extremist images, videos, 

literature, etc. There is a palpable threat that children of such returnees could be groomed to 

share similar radical views of the parents. 

Now, not only are such households hotbeds for counter-terrorist agencies but they also 

constitute concerns for the purposes of family law and human rights law. What raises the 

radar of legal analysis is the fact that the family courts have found such parents to have 

inculcated in their children intolerant ideas, thus, subjecting them to psychological harm8. In 

this light, the courts have justified or tried to, at least, the removal of children from the 

custody of such parents into State Child Care facilities. Needless to say, this has thrown open 

the floodgates of coercive State intervention into private family life of the children and their 

parents.  

The implications of this shall become clearer through discussions in the next segment of the 

right to family life and unity accorded to all in numerous international and regional 

instruments and the obligations of States to refrain from arbitrarily and unduly interfering in 

the family and the special rights accorded to children under international law. 

FROM THE PARENTS’ PERSPECTIVE: PARENTAL AUTONOMY 

AND PRIVACY MUST SOMETIMES YIELD 

Under international human rights law, the family is recognized as the fundamental unit of 

society and as entitled to protection and assistancein Article 16(3) of the 1948 Universal 

Declaration of Human Rights (UDHR)9; in Article 23(1) of the 1966 International Covenant 

on Civil and Political Rights (ICCPR)10; and in Article 10(1) of the 1966 International 

Covenant on Economic, Social and Cultural Rights (ICESCR)11.  

                                                
7 Fatima Ahdash, What could happen to Shamima Begum’s child? A Family Law Perspective, London School 

Of Economics Religion Global Society, Feb. 18th, 2019, blogs.lse.ac.uk/religionglobalsociety/2019/02/what-

could-happen-to-shamima-begums-child-a-family-law-perspective/. 

 
8 Fatima Ahdash, Childhood Radicalization and Parental Extremism: How should Family Law respond? Insights 
from A Local Authority v. X, Y and Z,LSE Law, Society and Economy Working Papers, 2019. 
9UN General Assembly (UNGA), Universal Declaration of Human Rights, Dec. 10, 1948, 217 A (III), 

http://www.refworld.org/docid/3ae6b3712c.html. 
10UNGA, International Covenant on Civil and Political Rights, Vol. 999, UNTS, 171, 1966, 

http://www.refworld.org/docid/3ae6b3aa0.html   
11UNGA, International Covenant on Economic, Social and Cultural Rights, Vol. 993, UNTS, 3, 1966,  

http://www.refworld.org/docid/3ae6b36c0.html.   
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In fact, The Human Rights Committee (HRC), established to monitor States’ implementation 

of the ICCPR, has clarified that: “the right to found a family implies, in principle, the 

possibility to live together”.12 

Furthermore, the right not to be subject to arbitrary or unlawful interference with privacy, 

family, home or correspondenceis protected, inter alia, by Article 17(1) of the ICCPR.13 

Additionally, Article 17(2) of the ICCPR affirms the right of everyone “to the protection of 

the law against such interference or attacks”.14 

Various regional instruments also grant similar recognition of family privacy rights. For 

instance, Articles 12 and 8 of the 1950 European Convention for the Protection of 

Fundamental Rights and Freedoms affirms that there exists to all the right to found a family 

which is entitled to protection by society and State and yet, there also exists the right to 

everyone to have his family privacy respected and not subjected to arbitrary or unlawful 

interference by a public authority, except in accordance with the law15. In a similar vein, 

Article 11(2) of the American Convention on Human Rights also lays down prohibition on 

the arbitrary or abusive interference with the family.16 

UNHCR has also obligated the States to refrain from undertaking such actions that result in 

family separations.17 Some positive obligations have also been laid down through case laws 

such as the European Court of Human Rights (ECtHR) ruling that ‘states must conduct 

themselves in a manner that allows familial ties to develop freely’.18  The ECtHR has also 

held repeatedly that ‘the mutual enjoyment of each other’s company by both parents and 

child is a fundamental part of right to family life’.19 

Thus, the parents are recognized in international law as the primary caregivers and as such a 

government must not unnecessarily confront with parental choices when it comes to, say, 

deeply held religious or family values. A parent must enjoy autonomy to impart to the child 

                                                
12Supra, note 8. 
13Supra, note 8. 
14Supra, note 8. 
15Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms,as 
amended by Protocols Nos. 11 and 14, , ETS 5,  Nov. 4, 1950, http://www.refworld.org/docid/3ae6b3b04.html.   
16Organization of American States (OAS), American Convention on Human Rights, “Pact of San Jose”, Costa 

Rica, 22 November 1969, http://www.refworld.org/docid/3ae6b36510.html.   
17 UNHCR, Summary Conclusions, Family Unity, p. 5. 
18Marckx v Belgium, Application No. 6833/74, ECtHR, June 13, 1979, 

http://www.refworld.org/docid/3ae6b7014.html, paras.45 and 31. 
19Johansen v Norway(1996) ECLI:CE:ECHR:1996:0807JUD001738390. 
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values or beliefs it espouses. The State does not enjoy the right to dictate these. It is believed 

to be a private area of family life and the State ought not to intervene here.20 

However as a matter of precedent and practice, this right has not been accorded the due 

protection the world over. In the USA, for example, it has been settled through judicial 

pronouncements that parental authority is not independent and must submit to the supreme 

power of the State21. In celebrated constitutional law cases such as Meyer22and Pierce23, 

though the Supreme Court did strike down state laws which unreasonably interfered with 

parental liberty to direct the upbringing and education of their children, yet at the same time, 

they have maintained categorically that parents do not enjoy the right to replace state 

educational requirements with their own idiosyncratic views. This establishes in no unclear 

terms that parental authority is in the nature of a trust granted by the state in return for care of 

child. 

In a similar vein, in the case of Hoffman v Austria, the ECtHR had tried to mitigate the 

potential harmful consequences of parent/s imparting religious education to their children by 

imposing conditions on parental authority.24 Thus, though the courts have repeatedly 

maintained that religious education or beliefs/tenets have little to do with good parenting and 

do not raise concerns per se, yet, their stance has not been very welcoming in this regard. 

It hardly, then, comes as a surprise that Muslim families’ preferences for home-schooling 

their children have been frowned upon by courts in the UK and used in radicalisation 

proceedings against them because the government has expressed apprehension that home-

education, which would inevitably be limited and might reflect the extremist views of such 

parents, could not only instigate the children for violence but could also lead to potential 

disintegration from the mainstream society25. This would in turn inflict emotional, 

psychological or ideological harm on the children and constitute a type of abuse/negligence26.  

This becomes a good enough reason for the State to intervene in the family and order for 

committing the child to its legal and physical custody via child protective agencies or placing 

                                                
20Laurence D. Houlgate, What is Legal Intervention in Family? Family Law and Family Privacy, Vol.17, Law 

and Philosophy, 141-158, 1998. 
21Jeffery Shulman, Does the Constitution protect the Fundamental Right to Parent, Constitution Daily, Jul. 8, 

2014. 
22Meyer v State of Nebraska, 262 US 390 (1923). 
23 Pierce v Society of Sisters, 268 US 510 (1925). 
24Hoffmann v. Austria, 17, EHRR, 293, 1994. 
25R (Salman Butt) v Secretary of State for the Home Department, 123, EWHC, 2017. 
26Supra, note 6. 
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them in foster homes, etc. Consequently, the parents are deprived of the degree and kind of 

control that they have over their offspring27. 

A welcome development was witnessed in Norway in the year 2015 when its Supreme Court 

passed a care order for a boy child whose parents had exposed him to serious violence but 

also mandated supervised parental contact of one hour every day to strike State-facilitated 

balance between the interests of both child and parents.28. 

Thus, it can be seen that parental autonomy and privacy demand utmost respect but must give 

way to the child’s interests if parental care could have damaging public repercussions. The 

State bears the obligation to both support families and provide for alternatives when the 

family fails to deliver, in the best interests of the child, which shall now be discussed. 

FROM THE CHILD’S PERSPECTIVE: THE PRINCIPLE OF 

CHILDBEST INTEREST IS ALL-ENCOMPASSING 

The Convention on the Rights of the Child is the most complete statement of child rights ever 

made, covering almost every aspect of a child’s life. It treats children as complete 

individuals, rather than as elements in an economic or socio-political system.  

Article 7 accords the child “as far as possible, the right to know and be cared for by his or her 

parents”29. In Articles 8 and 9 respectively, States undertake to respect the right of the child 

to “family relations as recognized by law without unlawful interference” and to “ensure that a 

child shall not be separated from his or her parents against their will, except when competent 

authorities subject to judicial review determine so in the best interests of the child”30. Article 

18 also recognizes that “parents or, as the case may be, legal guardians, have the primary 

responsibility for the upbringing and development of the child”, that “the best interests of the 

child will be their basic concern’.31 

More specifically, for the purposes of this analysis, CRC Article 14.1 permits the exercise of 

parental direction to aid the child in the development of her conscience and religious 

practices. But then again, the Article emphasizes that this has to be consistent with the 

‘evolving capacities of the child.’32 This solidifies the point that Convention believes and 

implements the fact that a child is a miniature adult in development and as she grows, her 

                                                
27Supra, note 18. 
28Lena R.L. Bendiksen, Children’s Constitutional Right to Respect for Family Life in Norway: Words or real 

Effect?,Vol. 5, Stockholm Studies in Child Law and Children’s Rights, 2019. 
29UNGA, Convention on the Rights of the Child, Vol. 1577, UNTS, 3, 1989, 

http://www.refworld.org/docid/3ae6b38f0.html. 
30Ibid. 
31Ibid. 
32Ibid. 
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dependence must recede and autonomy must be allowed to take over.33Quite in line, thus, 

with the approach of the US Supreme Court, the CRC mandates that parental discretion is 

restricted more and more as the child begins to grow, experience and understand. 

Most importantly, the overarching human-rights principle that must be respected in all 

matters, including those related to the child’s right to family life, is the doctrine of the best 

interests of the child34. Article 3 of the CRC requires States to ensure that “in all actions 

concerning children the best interest of the child shall be a primary consideration”. The CRC 

has not outlined a precise definition or the common factors of best interests of a child. But 

that it must be the guiding light in matters such as adoption (Article 21) and forceful 

separation of child from parents (Article 9) has been strongly suggested through 

guidelines.35Moreover, the private or public nature of the body carrying out the action does 

not matter when it comes to the exercise of this provision.  

The CRC provisions, thus, adhere to the right of the child to be cared for and looked after by 

the parents who shall be responsible for her survival, development and protection, until and 

unless, the best interests of the child demand its removal by State from parental custody. If 

that be so, the State becomes entitled to step in, with due care and caution. 

It is here, then, that the million-dollar question of arbitrariness pops up to re-kindle the 

debate. Owing to the fact that the best-interests doctrine is but a broad and general overall 

guideline which might be a little objectively vague and indeterminate, it becomes the State’s 

dilemma to consider and weigh in different alternatives.36The fact that it has been left as the 

decision-makers’ individualized choice with a lot of space for leeway raises concerns of 

gigantic proportions. When personal value systems and normative opinions of the decisions-

makers could easily cloud their judgement, who shall ensure a balance between the troubling 

dichotomy of rational reasoning and subjectivity? 

Bearing this question in mind, the authors have in the ensuing paragraphs, suggested some 

breakthroughs to even out the deadlock. 

                                                
33Jean Zermatten, The Best Interests of the Child- Literal Analysis, Function and Implementation, Insitut 

International Des Droits De L’Enfant Working Report, 2010. 
34Ruth Faruggia, Parental Responsibility and State Intervention, Vol.3, California Western International Law 

Journal, 2000. 
35UNHCR, UNHCR Guidelines on Determining the Best Interests of the Child, 14-15, 31-32 and Annex 4 

Family Reunification: Checklist to determine if a best interests determination is required. May. 2008, 

http://www.refworld.org/docid/48480c342.html. 
36MaritSkivenes, Judging the Child’s Best Interests- Rational Reasoning or Subjective Presumptions, Vol. 53, 

No.4, ActaSociologica, 339, 2010. 

http://www.refworld.org/docid/48480c342.html
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WHAT CAN BREAK THE DEADLOCK- JUDICIAL INTERVENTION, 

INCREASED CHILD PARTICIPATION AND RECOURSE TO 

ALTERNATIVE MODES OF RESOLUTION 

With the warring sides introduces - the right to family privacy and unity and the need for 

state intervention - and the need for best interests of the child to be given the prime 

consideration highlighted in the segments above, the authors shall now suggest probable 

solutions- 

1) Judicial checks and independent mental assessments-While it is up to the legislature to 

frame stringent laws or allow for some discretion, it is the courts which shall ultimately carry 

out a balancing exercise to ensure all considerations are given due weightage. In exceptional 

cases such as ones involving threat of radicalisation, the courts could decide for over-riding 

parental autonomy and placing the child under State custody or in foster homes till the time, 

on independent overall assessment by Child Welfare committees, it is determined that the 

parents and the family is now psychologically fit and positive to provide the child with proper 

care. The possibility of re-unification must be assessed at regular intervals and deprivation 

cannot be made the rule. It must remain the exception. This is the most optimum solution 

given the fact that a child is entitled to family life and contact with parents. 

As an added protective measure and to limit the judges’ own perceptions and biases to tamper 

with his/her assessment, tangible indicators of actual harm should be used as far as possible. 

Where this shall not be possible as in the cases that require evaluation of emotional harm or 

neglect or abuse, detailed professional help must be sought.37 

2) Alternative modes of resolution- More importantly, alternatives modes of resolution such 

as counselling, mediation or conciliation should be explored in such cases where the 

vulnerable children already have to bear social shame or humiliation for being related to 

incarcerated or suspected terrorists. This situation demands delicate handling and not the 

rigours of legal face-off. 

3) Participation of children in hearings-The courts could also use their discretion in the 

name of natural justice to allow the child to be heard in such matters which concern her 

future. Children’s legal autonomy and participation in the legal proceedings would lead to 

                                                
37Aruna J. Kashyap, Pratibha Menon, De-Mystifying the Best Interests Principle in India, CRY National Child 

Rights Research Fellowship. 
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better appraisal of their rights. The CRC even mandates for the same in Article 12 as parents, 

mediator, lawyers or judges can hardly be expected to consider child’s right in a wholesome 

manner without some input from the child himself. 

When the proceeding is directed towards state intervention and separation of the child from 

the parents, the child’s right to be heard becomes not only a procedural right but also a 

substantive right.38 The child should be provided with full information about her rights and 

options for participation. Legal aid facilities could be roped in for this purpose. Additionally, 

the authors also propose that minimum age caps on participation shall only serve to scuttle 

the right of the children to be heard. Instead, the Courts must make space for all views 

expressed and then judge the weightage accorded to them as per the children’s age and 

maturity.39 In this way, tokenism in participation can be eliminated to advance the right of the 

child as an entitled right-holder. 

Thus, while the debate can hardly ever be said to be settled, the practices mentioned above 

are fair and well-intentioned enough to yield better long-term results for all parties involved. 

Drawing from these, the authors shall in the ensuing paragraphs follow the judicial trail in 

India and delve into some provisions from relevant laws to ascertain if India measures up to 

its international counter-parts in this regard. 

ARE INDIAN LAWS WELL-EQUIPPED ENOUGH TO TACKLE 

RADICALIZATION OF CHILDREN IN PARENTAL HOMES? 

India has no dearth of children and youth engendering hate-fuelled sentiments after being 

subjected to radicalizing and fundamentalist ideologies. It has even accused its neighbours of 

luring its children into violent extremist or religiously orthodox thinking through digital 

space.40While there have not been reported instances of parental involvement in this process, 

it would not be unreasonable to say that it is just a matter of time.  

Such a dire possibility warrants reviewing India’s domestic legal regime to gauge if we are, 

after all, well-equipped enough to respond to the threat, while at the same time keeping in 

                                                
38John Eekelaar, “The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism”, 

inTHE BEST INTERESTS OF THE CHILD: RECONCILING CULTURE ANDHUMAN RIGHTS, (Oxford Clarendon Press, 

1994). 
39Supra, note 37. 
40Pakistan has Dubious Distinction of Recruiting Children in Terrorists Groups: India,THE ECONOMIC TIMES 

(October 11, 2019, 10:28 AM), https://economictimes.indiatimes.com/news/defence/pakistan-has-dubious-

distinction-of-recruiting-children-in-terrorist-groups-india/articleshow/71534462.cms. 
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check legislative and executive (police) over-reach. The following sections of this paper 

attempt to shed light upon this pressing question. 

THE COURTS CAN EXERCISE PARENS PATRIAE JURISDICTION 

TO ASSUME GUARDIANSHIP OF VULNERABLE CHILDREN 

If the stance of Indian jurisprudence in this regard over the years is observed, the position can 

be considered to be more or less balanced. While the courts have time and again recognized 

the principle of welfare of child as being one of paramount importance in cases concerning 

her custody/upbringing41, lately, it has also depicted a trend towards joint or shared custody 

in order to ensure the simultaneous association of the child with both parents.42 More 

importantly, for our purposes, in cases of guardianship or custody disputes, the Courts have 

stepped into their role as ‘curial curator’43 whereby the child ceases to be in the exclusive 

custody of the parents and the Courts, while discharging their parenspatriaeduties, proceed 

with the all-encompassing agenda of securing the future and welfare of the said child. 

In this context, the authors argue on the basis of case laws that in the plausible event that 

India witnesses a palpable threat of child radicalisation cases within parental homes, our 

courts are well-equipped to assume their role as the guardians of such wards and mete out 

justice in human terms, beyond the realm of rigid legal interpretation, keeping in mind the 

care of the guardee, his comforts, protection, health, education, intellectual development, 

contentment, congenial environment, etc44. Our judiciary has not only given to the doctrine of 

parenspatriae due acknowledgement but has also elevated it to the status of its powers of 

equity45, thereby employing the welfare of the concerned child as the primary and dominant 

yardstick. In fact, the word ‘welfare’ has been attributed the widest meaning46 by the courts 

which have time and again emphasized upon not only physical well-being47 but also moral, 

religious and ethical well-being or values.48 

                                                
41Saraswathibhai Shripad v Shripad Vasanji, ILR 1941, Bom 455. 
42Saptarshi Mandal, An ‘Offical’ Family: Laws of Parenthood in India, Firstpost (May 05, 2017), 

https://www.firstpost.com/long-reads/an-official-family-laws-of-parenthood-in-india-3425626.html 
43 ABC v. State (NCT of Delhi), AIR 2015 SC 2569. 
44Nil Ratan Kundu v Abhijit Kundu 2008 9 SCC 413; Mausami Moitra Ganguly v Jayant Ganguly JT 2008 (6) 

SC 634. 
45Howarth v Northcott, 152 Conn 460; Gaurav Nagpal v Sumedha Nagpal AIR 2009 SC 557 23. 
46In Re McGrath (1893) 1 Ch 143; Gaurav Nagpal v Sumedha Nagpal AIR 2009 SC 557 23; Sheoli Hathi v 

Somnath Das AIR 2019 SC 3425; Vivek Singh v Romani Singh, 2017 3 SCC 231. 
47Rosy Jacob v Jacob A. Chakramakkal AIR 1973 SC 2090. 
48In Re McGrath (1893) 1 Ch 143 cited in Gaurav Nagpal v Sumedha Nagpal AIR 2009 SC 557 23; Mausami 

Moitra Ganguly v Jayant Ganguly JT 2008 (6) SC 634; Sheoli Hathi v Somnath Das AIR 2019 SC 3425; Vivek 

Singh v Romani Singh, 2017 3 SCC 231. 
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The Supreme Court has cast the contours of the definition of ‘welfare’ so widely as to allow 

little room for considerations such as the legal and natural rights of the parents. It has 

clarified ample times that the rights of the parents must yield to the best interests of the child, 

although the natural ties of affection must not be disregarded49. In ensuring that no legal 

provision is allowed to supersede the welfare of the child50, the Court has even ruled that an 

unwilling and unconcerned father is not a necessary constituent to the wellbeing of a child51.  

Moreover, in a landmark adoption case, the Court has also prevented the natural parents from 

hampering the adoption process of the child and its adoptive parents52. This solidifies the 

judicial opinion that the child is not the parents’ toys or chattel53 and their rights over the 

lives of their children must take a backseat so that the child can grow up in a normal balanced 

manner. 

Our judiciary has also shown mindfulness of the fact that the optimal growth and 

development of children is quintessential in public interest because children are national 

assets that require nourishment in an environment conducive to physical and social health.54 

Child-centric human rights jurisprudence has also explained at length how depriving children 

of today of sound education, stable environment, health, skills, etc. shall deprive the nation of 

potential human resources in the future. In this pursuit, the Supreme Court has categorically 

maintained that it is the duty of the parents as the primary caregivers to ensure the child’s 

access to proper health and education. However, if they fail in this regard and their conduct is 

such that the environment at home is surcharged with tension or psychological strain on the 

tender mind of the child, then the interest and welfare of the child demand that he/she be 

removed from such unhealthy atmosphere for better chance at a normal life, education and 

health.55 

Setting a path-breaking example in a plea that concerned the religious indoctrination of a 

young Jain girl at the tender age of 12 at the hands of her parents and community members, 

the Bombay HC had observed that it is the court which is the ultimate guardian of such wards 

                                                
49Gaurav Nagpal v Sumedha Nagpal AIR 2009 SC 557 23 
50Surinder Kaur Sandhu v Harbax Singh Sandhu AIR 1984 SC 1224. 
51 ABC v. State (NCT of Delhi), AIR 2015 SC 2569. 
52Laxmikant Pandey v Union of India AIR 1992 SC 118. 
53Rosy Jacob v Jacob A. Chakramakkal AIR 1973 SC 2090; GauravNagpal v Sumedha Nagpal AIR 2009 SC 

557 23. 
54Vivek Singh v Romani Singh, 2017 3 SCC 231. 
55Thrity Hoshie Dolikuka v Hoshiam Shavaksha Dolikuka 1982 2 SCC 544;Sheoli Hathi v Somnath Das AIR 

2019 SC 3425. 
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who might be deserted by the legal guardians or neglected so much as to be pushed into 

material renunciation without even being made aware of the consequences of it.56The 

Bombay HC refused to play moot spectator and ordered for a CWC Committee to enquire 

into the development and wishes of the child, independently of her parents’ views.  

Our family law jurisprudence is, thus, enriched with precedents to come to aid in upcoming 

cases of childhood radicalisation where the child, exposed to parent’s extremist or 

unorthodox religious/political beliefs or ideas or sympathies to the detriment of her emotional 

or psychological welfare, can justify state intervention and shifting to better child care 

facilities. This becomes a necessary mandate of family law and counter-terrorism strategies 

because such children are at heightened risk of espousing terrorist tendencies and forego 

liberal, tolerant and democratic views57. Needless to say, such a decision requires the mature 

thinking and sense of responsibility on the part of the courts, backed with well-reasoned 

reports from social and child welfare experts58. Moreover, if the child is deemed fit to be able 

to exhibit an intelligent preference, the same must be taken into account59. In so doing, India 

shall be rightly honouring its obligations under the CRC, Articles 9 and 12 among others.  

Lastly, this being more a matter of balancing60, it is also necessary for the courts to 

sympathetically consider the cause of the parents. While the oft-repeated refrain stands that 

parental rights are not statutorily granted (and even if they are, they must recede to allow 

parental responsibility to come to the fore61), it cannot be denied that without simultaneous 

association with both parents, the child is all the more likely to lose out on a feeling of 

completeness in the relationship and develop trauma on top of the social stigma62 that shall 

haunt him because of being related to convicted or suspected terrorists.  

In the following section, the authors present extracts from some child welfare polices which 

have guided the juvenile justice system in India and conclude that India’s legislative, judicial 

and executive mechanisms are, in fact, fit enough to dispense with child radicalization cases. 

                                                
56HetalVyas, HC Likens Child Diksha to Sati, Mumbai Mirror, India Times (September 12, 2008, 03:54 IST), 

https://mumbaimirror.indiatimes.com/mumbai/cover-story/hc-likens-child-diksha-to-sati/ 

 
57 Fatima Ahdash, Childhood Radicalization and Parental Extremism: How should Family Law respond? 

Insights from A Local Authority v. X, Y and Z, LSE Law, Society and Economy Working Papers, 2019. 
58Thrity Hoshie Dolikuka v Hoshiam Shavaksha Dolikuka, 1982 2 SCC 544. 
59Nutan Gautam v Prakash Gautam, 2019 4 SCC 734. 
60Gaurav Nagpal v Sumedha Nagpal, AIR 2009 SC 557 23. 
61Githa Hariharan & Anr. v Reserve Bank of India & Anr., AIR 1999 SC 1149 
62Tushar Vishnu Ubale v Archana Tushar Ubale AIR 2016 Bom 88. 

https://mumbaimirror.indiatimes.com/mumbai/cover-story/hc-likens-child-diksha-to-sati/
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THE JUVENILE JUSTICE ACT HAS SET UP AN EFFECTIVE 

MACHINERY FOR MONITORING AND REHABILITATION OF 

VULNERABLE CHILDREN 

Children’s rights do not mandate only preventing crimes by children but also shielding them 

from falling prey to crimes themselves. India’s domestic legal policies and programmes have 

implemented this cornerstone of children’s rights. India is also a signatory to several 

important UN Conventions and Covenants in this regard- most importantly, the Convention 

on the Rights of Child, 198963. 

The National Policy for Children 2013 embodies the right to protection and inclusive 

development for all children, limited not only to the physical condition but also the social, 

cultural and psychological settings.64 The Integrated Child Protection Scheme (2009) of the 

Ministry of Women and Child Development recognizes that any kind of exploitation throws a 

child out of the safety net, and it goes without saying that radicalisation is an evil that shall 

serve to marginalise vulnerable children all the more.65 

The Constitution of India guarantees the essence of children’s rights through Articles such as 

Article 21 (right to personal liberty and due process of law66), Article 21A (right to free and 

compulsory elementary education67), Article 24 (right to protection from hazardous 

employment68), Article 39f (policy of State to guarantee protection of childhood against 

exploitation and moral/material abandonment69), Article 46 (duty of State to protect weaker 

sections from exploitation and social injustice70), Article 47 (duty of State to improve public 

health and nutrition71), etc. among others.  

However, it is the Juvenile Justice (Care and Protection of Children) Act, 2015 (the JJ Act) 

that forms the backbone of child protection mechanism in India. The approach incorporated 

in it is the acceptance of the legal and moral obligations of the State towards children in their 

best interest, both in the home and outside it. 

                                                
63UN General Assembly, Convention on the Rights of the Child, 20 November 1989, United Nations, Treaty 

Series, vol. 1577, p. 3, available at: https://www.refworld.org/docid/3ae6b38f0.html [accessed 13 May 2020] 
64 The National Policy for Children, Ministry of Women and Child Development, Government of India, 

Resolution No. 16-1/2012-CW-1, https://wcd.nic.in/sites/default/files/npcenglish08072013_0.pdf 
65 The Integrated Child Protection Scheme, http://cara.nic.in/PDF/revised%20ICPS%20scheme.pdf. 
66INDIA CONST. art 21. 
67INDIA CONST. art 21A 
68INDIA CONST. art. 24. 
69INDIA CONST. art.39, cl. F. 
70INDIA CONST. art. 46. 
71INDIA CONST. art. 47. 

https://www.refworld.org/docid/3ae6b38f0.html
https://wcd.nic.in/sites/default/files/npcenglish08072013_0.pdf
http://cara.nic.in/PDF/revised%20ICPS%20scheme.pdf
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Here we highlight a few key sections from the JJ Act to bring home the point that it has 

constituted well-founded child welfare and protection machinery72- 

 Section 3- It lays down some fundamental principles that shall guide the interpretation of 

the juvenile justice system. Some of the ones important from the point of view of this 

paper are- principle of participation in all processes and decisions that affect the child’s 

interests, principle of family responsibility vested in the biological/adoptive/foster 

parents, principle of repatriation and restoration, etc. 

 Section 2(14)- It defines and lists ‘Child in Need of Care and Protection’, such as, those 

who have been subjected to abuse/neglect/exploitation by the guardian, or those whose 

parents are unfit or incapacitated to care for their well-being, etc. 

 Section 27- It establishes the office of the Child Welfare Committees (CWC) that take 

over the care of such children as mentioned above. Through an elaborate system of social 

workers, medical officers, mental health officers, inspection committees, etc., they ensure 

that their basic rights and needs are met. 

 Section 30- It enumerates the responsibilities of the CWC such as taking suomoto 

cognizance of cases, giving directions for social investigation, declaration of fit persons, 

placement of child in foster care, etc. 

 Section 37(1)- It empowers the CWC to pass orders after due examination- such as 

placement of child in Children’s Homes or fit facility, placement of child in Specialized 

Adoption Agency for purposes of Adoption or foster care, placement of child with a fit 

person, order for sponsorship to improve the quality of life of such child, etc. 

CONCLUSION- DE-RADICALISATION CALLS FOR A SENSITIVE 

APPROACH WITH HIGH TRIGGER THRESHOLD FOR STATE 

INTERVENTION TO HARMONIZE THE DEBATE 

In a democratic set-up such as ours, fascist notions of de-radicalisation camps must not be 

given a place73. To prevent the wound of childhood radicalisation from festering further, a 

                                                
72Juvenile Justice Act: A Handbook for Field Administrators, National Gender Centre, Lal Bahadur Shastri 

National Academy of Administration. 
73VappalaBalachandran, De-radicalisation Camps Not the Way Out, The Tribune, Jan. 21, 2020, 06:30 AM, 

https://www.tribuneindia.com/news/comment/de-radicalisation-camps-not-the-way-out-29331 
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more sensitive and humane approach is imperative. Principles of family law could guide 

counter-terrorism strategies in this regard. Relying on the provisions and policies elaborated 

upon in the aforementioned paragraphs, the authors have chalked out from the Indian legal 

framework a potential robust and respectful de-radicalisation programme, with reduced 

chances of human rights violations- 

(1)Participation of community representatives- The JJ ACT, for instance, has set up a 

child protection services mechanism that is implemented jointly by various sectors apart from 

the executive (or the police). It includes community representatives in the form of social 

workers, health department workers, educational institutions and faith-based institutions to 

identify children at risk, assess the damage and initiate plans for control. The mechanism 

should also be dynamic enough to account for situation where after identification, the parents 

or guardians are found to be co-operating with the organization or institution and State 

intervention in excess is not warranted.74 

(2)Built-in checks- The alleged State excesses at the heart of this debate are, thus, countered 

effectively as there are built in checks- the institutionalisation of children is the last resort, 

adopted only when the parents are found to be unable to raise the child or leaving the child 

with the family is not found to be in his/her best interest.  It is a temporary measure over 

which reunion with family or re-integration into society is always preferred. Periodical 

assessments are made to keep all possibilities of reunion always open. Counselling is 

extended to the families to deal with the socio-economic and political factors at the root of 

the evil of radicalisation. 

The parents or guardians who have been declared ‘unfit’ must be made aware that being unfit 

is only a temporary situation and that it is the State that is responsible for rendering all 

possible help to remedy this for a wholesome life for their child and them.75 

(3)All-round facilities in child care institutions- In any case, all care channels under the JJ 

Act are equipped with facilities for education of children, their counselling, medical 

treatment, etc., for overall development. The Act also ensures that better community care 

alternatives such as adoption, foster care, sponsorship, etc. are regularly explored. 

                                                
74Supra, note 37. 
75Supra, note 37. 
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(4) High trigger threshold and judicial review- Lastly, the trigger threshold for setting in 

motion the mechanism of State intervention must be set very high. Concrete, clinching 

evidence of parents in possession of radicalising material, or espousing beliefs which are 

religiously orthodox to the extent that they make the child intolerant, or incite violence, or 

cause him to take arms, could be a few relevant factors for consideration. Such evidence must 

necessarily meet the criterion of existence or potential of physical or emotional harm.76 

At this point, the authors also propose employing the test developed by renowned child rights 

scholars such as Professors Alston and Mnookin.77 According to them, there are certain child 

rights such as those of survival and development which are so essential and inviolable that 

they must be made to prevail despite differences of cultural values and beliefs systems. To 

objectively determine what constitutes as ‘inviolable’ on a case-to-case basis, they have also 

formulated the substantial physical harm or active neglect test. The authors express hope that 

if these tests are used as benchmarks in cases of radicalization, the concerned child’s right to 

overall development and education free from shackles of her parents’ intolerant religious 

views could be adequately addressed. Such an assessment also minimizes the scope for 

prejudice on part of decision-making authorities. 

This threshold should also be made capable of being subjected to judicial review to allow the 

judiciary to deliver as the vanguard of the rights of vulnerable children, as discussed at length 

above. Time constraints could be helpful here so that the review process does not result in 

making the best-interests determination an impossibly long-drawn out and protracted 

process.78 

Can the debate be said to be settled? Do the scales weigh in favour of family unity and 

parental privacy? Is State intervention as inevitable as it seems? The jury is still out on these 

questions and many more. Even as the debate rages on, the best that can be done is to 

harmonize the interests of all stakeholders. This balance can be struck by recognizing 

children not as extensions of their parents but as right-holders entitled to the enjoyment of 

their rights. These rights are owed to them not only by their families as primary caregivers 

but also by the State in the long term interest of the society itself. Only in this way can 

                                                
76Sullivan v. Fox, 38 R.F.L. (2d) 293. 
7739(3), R. Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of Indeterminacy,Law and 

Contemporary Problems226 (1975); P. Alston, The Best Interests Principle: Towards a Reconciliation of 

Culture and Human Rights inTHE BEST INTERESTS OF THE CHILD: RECONCILING CULTURE AND HUMAN RIGHTS 

(P. Alston ed., Oxford: Clarendon Press, 1994) . 
78Supra, note 37. 
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children, subjected to abject neglect by parents who subtly poison their tender minds with 

ideas of religious crusades, can be brought back to the folds of care, protection and security 

that is the fundamental right of all children of the world 
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