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“We all know that women are half the world and hold up half the sky but where are they 

when it comes to equality” 

— Justice Leila Seth 

The Apex Court has finally ended the fifteen- year long struggle of achieving gender equality 

and justice in its ruling in Vineeta Sharma v. Rakesh Sharma & Ors.1 by settling the 

ambiguities which were laid down in the earlier judgments. On August 11, 2020, the 

Supreme Court held that daughters, like sons have an equal right to inherit ancestral property 

by birth and it do not depend on whether her father is alive or not. With the retrospective 

application of the Hindu Succession (Amendment) Act, 2005, the clock has been set back and 

has redressed a historical injustice meted out to women. 

The Hindu Law on Inheritance 

The Hindu branch of personal law has traditionally emanated from various dharmashastras, 

Vedas, Shrutis and Smritis. Besides various sources, conscience, equity, justice and prevailing 

ethos had helped the Hindu law progress through all these years as per the society’s 

requirement. The Mitakshara School of Hindu Law codified as the Hindu Succession Act, 

1956 governs succession and inheritance of property but it only recognized males as heirs 

based on the rule of possession by birth till 2005.  

According to the traditional dictum, a Hindu Undivided family in which several legal heirs 

through generation exist jointly, comprise only of the male descendants of a common 

ancestor. Additionally, their wives, mothers and unmarried daughters were considered a part 

of Joint Hindu family. The legal heirs were responsible for holding the family property 

jointly. With respect to the separate property of the father, the daughter’s right to succeed to 
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that property was restricted and limited. She could only succeed in default of son, grandson, 

great grandson and a widow.2 In spite of the fact that the Constitution of India guarantees the 

fundamental right of equality, the Mitakshara coparcenary law failed to recognize women as 

coparceners in property partition thereby alleviating gender discrimination.  

The 1956 Act was amended in September 2005 and women were recognized as coparceners 

for property partition since then. The purpose of the Hindu Succession (Amendment) Act was 

to remove the gender discriminatory provisions regarding property rights from the Hindu 

Succession Act, 1956. This was by the virtue of recommendations made by the 174th Law 

Commission Report in Hindu Succession law, which in turn had adopted the Kerala model. 

Therefore, Section 6 of the Hindu Succession Act, 1956 was amended to make a daughter of 

a coparcener also a coparcener by birth “in her own right in the same manner as the son”. 

However, it has been a matter of considerable legal controversy which has culminated in 

various courts interpreting in divergence, despite of the clear legislative intent of the Act. 

Background 

Nevertheless, the amendment to the law in 2005 granted daughters’ equal inheritance rights, 

the true spirit of the legislation was yet to be achieved. The history of several contradictory 

judgments posed the issue whether a woman will have her equal share in Hindu undivided 

property if her father was not alive at the time of the amendment for her entitlement to such 

property. As a consequence, several appeals on the issue of whether the law will have a 

retrospective effect were filed in the Apex Court. Two contrasting verdicts, one by the 

Division Bench of Supreme Court in Prakash & Others v. Phulavati & Others3 held that the 

application of this Amendment Act is prospective in nature, whereas the other verdict given 

by the Division Bench of Supreme Court subsequently in Danamma @ Suman Surpur & 

Another v. Amar & Others4 held that daughters can claim a partition in the coparcenary 

property, thus conferring the right of a coparcener on daughter. This issue has been 

thereinafter referred to a larger bench constituting three judges of the Hon’ble Supreme Court 

to settle the applicability and scope of Section 6 of the Hindu Succession Act, 1956.  
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In one of the appeals filed, one Ms. Vineeta Sharma (Appellant) claimed 1/4th share in her 

father, late Sh. Dev Dutt Sharma’s property, who had passed away on December 11, 1999. 

She had filed the case against her two brothers and mother, who further asserted that the 

appellant has ceased to be a member of the joint family. The High Court disposed the appeal 

as the Appellant’s father had passed away before the Amendment was passed thereby 

withholding her claim.  

Judgment 

The three-judge bench of the Supreme Court while rectifying their previous errors, delved 

into various concepts of Hindu Law such as coparcenary, Joint Hindu family and obstructed 

and unobstructed heritage and eventually arrived at its decision: 

1. By clearing the air over the interpretation of the amended Section 6 of the Hindu 

Succession Act, 1956, it was held by the Supreme Court that Section 6 confers status of 

coparcener on daughters born before or after the amendment, thus bestowing upon 

daughters same rights and liabilities as that of sons. 

 

2. Since the right in coparcenary is by birth, it is not necessary that father coparcener should 

be living as on 9.9.2005.5 As, the right under Section 6 is a right given by birth, it makes 

it unobstructed heritage. Unobstructed heritage, according to the Mitakshara law, 

devolves by survivorship and is not obstructed by the existence of the owner because the 

right accruing from it comes by birth. Whereas, obstructed heritage is held by the owner 

as a separate, absolute property thus accrual of the rights to it depends on the survivorship 

of the owner. 

 

3. The Explanation to Section 6 (5) clearly emphasizes on the fact that a plea on oral 

partition cannot be accepted as the statutory mode of partition. The partition has to be 

effected either by a decree of Court or by virtue of a deed of partition duly registered 

under the provisions of the Registration Act, 1908. However, in exceptional cases where 

plea of oral partition is supported by public documents and partition is finally evinced in 

the same manner as if it had been affected by a decree of a court, it may be accepted. A 
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plea of partition based on oral evidence alone cannot be accepted and has to be rejected 

out rightly.6 

 

4. With respect to the applicability of the amended Section 6, the Supreme Court in order to 

realise the true intent of legislation, held that the provision would be “retroactive” in 

application, and not retrospective. Explaining the concepts of prospectively, 

retrospectivity and retroactivity, the Bench observed: 

 

“The prospective statute operates from the date of its enactment 

conferring new rights. The retrospective statute operates backward and 

takes away or impairs vested rights acquired under existing laws. A 

retroactive statute is the one that does not operate retrospectively. It 

operates in futuro. However, its operation is based upon the character or 

status that arose earlier.”7 

 

Considering the facts of the case, the antecedent event based on which the benefits were 

supposed to be conferred is the ‘birth’ of the daughter and since the right of unobstructed 

heritage under Section 6(1) (a) is given by virtue of birth, the provisions of the section shall 

operate on and from the date of the Amendment Act, making it retroactive. 

Conclusion 

The Supreme Court has indeed made a remarkable effort to settle the uncertainties hovering 

around the right of daughters’ and has brought consistency in the application of the Hindu 

Succession Act, 1956. Dr. B.R. Ambedkar, as the Law Minister, in his introductory speech 

before the legislative session of the Assembly, stated: 

“When thus you have raised the status of women in society and when you 

have conferred upon her the right to absolute property then you must also 

give her certain rights which self-respect engenders in her naturally.”   
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Once and for all, this progressive verdict with respect to the Hindu Succession Act, 1956 has 

finally aligned with the vision of Dr. Ambedkar who faced strong opposition while 

introducing the Code in the Constituent Assembly.  

But this case certainly highlights the fifteen-year long battle against the deeply held societal, 

legal and institutional biases in the Indian society which tends to limit women’s right to a 

share in the family property. What is more languishing here is, this law wasn’t the only law 

affected by gender bias, the various land revenue codes of Indian states are still 

discriminatory to daughters when it comes to succession. The women of Punjab, Haryana, 

Himachal Pradesh, Jammu and Kashmir still witness the inequitable land revenue codes as 

the laws do not allow the daughters and sisters to inherit agricultural land. With agricultural 

land as a main subject of the State list, the land revenue code shall have ascendancy over the 

other laws. Therefore, the Indian Judiciary still remains duty-bound to eliminate the last 

vestiges of discriminatory probations in law by meting it out with the constitutionally 

guaranteed equality for women. In such times of social emancipation, the institutions must 

secure the financial independency of women to realize the constitutional equality in its truest 

sense and spirit. In addition to the constitutional mandate, this judgment, from a commercial 

and business standpoint, has also provided comprehensibility and predictability in real estate 

transactions, which were earlier susceptible to fluctuations of law. 

 

 


