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INTRODUCTION 

"Man makes a gun, man goes to war, man can drink and man can kill and man can take a 

whore". 

These words are testimony to the glorification of masculinity in the armed forces, while 

restricting the reach of us that the Military is confined and constructed on masculinity1. It 

relates to the idea that a boy who leaves the protection and comfort of his house to step on to 

the battlefield, thereby becomes a man whereas a woman can never have the same 

psychological strength to do the same. This stereotype wrapped in the shackles of patriarchy 

has built a glass ceiling for the feminine sex in the Armed Forces. 

The Armed Forces has always been an arena characterised by its gender restrictive nature. 

The idea of an ideal soldier is one of a malecandidate being bulked up with physical strength 

and conforming to the requirements of stereotypical masculinity. While such a regressive 

image had been justified for several decades, the present society calls for the breaking of the 

glass ceiling towards the inclusion of women on an equal platform. A plethora of concerns 

surrounds the mind of the averageIndian person restricting the acceptance of a woman officer 

as an individual with equal efficiency in rendering defence services to the country at par with 

her male counterparts. Owing to this outlook, women have been withdrawn from the 

opportunities of an equal position, thus denying them the basic constitutional guarantee of 

equality.  

The social construction of gender has been built in a way that points towards a resistance to 

women in the Military. The armed forces stand as one of the most powerful and paramount 

institutions in Indiathat consumes a major portion of the country’s budget, which has been 

citing various rationales for not allowing the feminine sex into serving specialities in the 

combat positions. This stereotype certainly does not consider the times in history when 

women came to the forefront to fight for their countries. During the World Wars, the United 

                                                             
1Baroffio-Bota, Daniela (2005): Militarized Femininity and the Nation: Mediating the Jessica Lynch Story. 

Conference Paper of the International Communication Association’s 2005 Annual Meeting in New York, 

(2005). 
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States forced out women from military services during peacetime despite the fact that they 

excelled in those services.2 The division of labour in the country was done with an intent to 

uphold the shackles of patriarchy. The times have considerably changed since the same 

country honoured women with bronze stars for military excellence after the Iraq War in 2003. 

The deep seeded patriarchal mindset has always pointed out to the society that the public 

domain is for men while women are to stay within the private domain. The gender roles 

associated with each sex have always been socially prescribed expectations of behavioural 

attitudes that each gender is supposed to portray. Anything outside the boundaries of such 

prescribed expectations are seen as non-acceptable by the bearers of such a confined mind-

set3.  

The challenges posed to women who keep an interest to serving in the defence forces or excel 

in the same have been camouflaged behind the stereotypical rationales related to 

psychological and physical weakness4. But how do such traditional stereotypes pass from one 

generation to another despite the dynamic social changes? The answer to that lies in the fact 

that in a patriarchal setup, right from an early age- the idea of man taking orders from the 

opposite sex has always received discouragement from our elders. And when such children 

grow up witnessing that such ideas are being reinforced with the ongoing social setting, all of 

it seems very natural without realising that such ideas do nothing but strengthen and nurture 

the roots of patriarchy thus keeping the same alive to be passed on to the next generation5.  

Men who do not fit the perfect picture of a soldier or women who do not wish to stay 

confined within the shackles of a maternal image are faced with criticism, deprivation and 

even cruelties6. Thus, this paper focuses on going deep down to the evolution of the idea of 

patriarchy that has deprived a woman from wearing the armour of a soldier. It wishes to 

portray how history has witnessed some of the most heroic women who have fought in the 

                                                             
2Hilary Kathryn Aydt, The Social Construction of Gender in the Military and Resistance to the Integration of 

Women, Southern Illinois University Carbondale, 5-(1998). See also Jessica Nordqvist LovisaRöjd, Perceptions 

of Gender Equality in a Military Organisation, Lund University School of Economics and Management, (May, 

2018). 
3AdrijaRowchoudhury, Women in India’s Armed Forces continue to battle prejudice despite modest victories, 

The Diplomat (September 07, 2020), https://thediplomat.com/2020/09/women-in-indias-armed-forces-continue-

to-battle-prejudice-despite-modest-victories/. See Satarupa Dasgupta, Equality for women in the Armed Forces, 

The Statesman (September 30, 2020), https://www.thestatesman.com/opinion/equality-women-armed-forces-

1502.  
4 Franklin C. Pinch, Allister T. MacIntyre, Phyllis Browne, and Alan C. Okros, Challenge and Change in the 

Military: Gender and Diversity Issues, Canadian Defence Academy Press, (2006).  
5Julie Collins-Dogrul, Jaimis Rebecca Ulrich , Fighting Stereotypes: Public Discourse About Women in Combat 

First Published June 30, 2017 
6Adrija Rowchoudhury, Women in India’s Armed Forces continue to battle prejudice despite modest victories, 

The Diplomat (September 07, 2020), https://thediplomat.com/2020/09/women-in-indias-armed-forces-continue-

to-battle-prejudice-despite-modest-victories/ 

https://thediplomat.com/2020/09/women-in-indias-armed-forces-continue-to-battle-prejudice-despite-modest-victories/
https://thediplomat.com/2020/09/women-in-indias-armed-forces-continue-to-battle-prejudice-despite-modest-victories/
https://www.thestatesman.com/opinion/equality-women-armed-forces-1502
https://www.thestatesman.com/opinion/equality-women-armed-forces-1502
https://journals.sagepub.com/doi/abs/10.1177/0095327X17715650
https://journals.sagepub.com/doi/abs/10.1177/0095327X17715650
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forefront to secure and protect the interests of their country and they can do the same in the 

present if they are allowed the same opportunities as that of their male counterparts. It 

emphasises the dire need to remodel the statutes with an objective to break the glass ceiling 

for women in the Armed Forces and the steps taken in this direction so far. With a combined 

effort by the Judiciary, Legislature and Executive, the ultimate goal of gender equality in the 

Armed Forces can be achieved so as to rekindle that women can be fighters too.  

 

EVOLUTION OF WOMEN PARTICIPATION IN THE ARMED FORCES 

In order to efficiently analyse gender equality in the armed forces, it is imperative to trace its 

development around the globe. In is interesting to note that the role of women in the military 

is extremely varied when it comes to the various nations across the world.  

 

POSITION IN GERMANY 

In Germany, women were faced with extremely conservative policies during the inception of 

the Bundeswehr. The women of the nation were entirely excluded from service in the military 

as soldiers, during Germany’s rearmament. Their roles were restricted to areas that did not 

involve combat in any form and could be categorised as mostly civil roles. The establishment 

of such a rule was due to the experiences of women in the armed forces in the Second World 

War. Germany, during that period saw females in auxiliary roles in the various branches of 

the military, namely, the navy (Kriegshelferinnen), the air force (Luftnachrichtenhelferinnen) 

and the army (Nachrichtenhelferin)7. They had also been part of the Third Reich as parts of 

the German elite corps in similar auxiliary services8.  

In 1955, with the Bundeswehr coming into existence, the role of women in the military came 

to a halt due to the notion that women had been abused as a result of their service in the 

Second World War. Although since 1975, there was an introduction of women in the 

Bundeswehr in roles that were in the medical branch, there inclusion was not seen in direct 

combat. Such a situation opposed the spirit of constitutionalism that was present in the Basic 

Law for the Federal Republic of Germany, 1949, under the provision for equal treatment 

under Article 39. In its second clause, the provision emphasises that men and women should 

                                                             
7 Gordon Williamson, World War II German Women's Auxiliary Services (2003). 
8 Leila J. Rupp, Mobilizing Women For War: German and American Propaganda, 1939-1945, Princeton 

University Press (1979). 
9Basic Lawfor the Federal Republicof Germany. art. 3. 
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be subjected to equal treatment. It also extends itself to promote such equality as well as 

undertake positive approaches to eliminate any form of disadvantageous positions that might 

exist. The provision in its third clause, further restricts favouritism or disfavours for reasons 

including sex.  

Article 3 reads,  

“[Equality before the law] 

(1) All persons shall be equal before the law. 

(2) Men and women shall have equal rights. The state shall 

promote the actual implementation of equal rights for women and men and take steps to 

eliminate disadvantages that 

now exist. 

(3) No person shall be favoured or disfavoured because of sex, 

parentage, race, language, homeland and origin, faith or 

religious or political opinions. No person shall be disfavoured because of disability.”10 

However, it was a dim path for women till 2001, when owing to Tanja Kreil the path for the 

inclusion of women in the armed forces saw a revolutionary change. Article 1(2) of the 

Soldatengesetz and Article 3a of the Soldatenlaufbahnverordnung restricted women 

recruitment in the military to volunteer positions, medical positions or military-music 

positions, and prohibited them from serving in military positions that involved the use of 

arms. Being trained in electronics, Kreil applied for recruitment in weapon electronics 

maintenance. Owing to the prevailing law, her application was rejected. On grounds of such a 

step being against the Community law, Kreil brought an action, which was brought before the 

European Court of Justice. The ECJ ruled in favour of Tanja Kreil, labelling such restrictions 

as derogatory, and thereby held that the preclusion of women through general laws such as 

one that prohibited them from participating in positions that involve the use of arms, is 

prohibited.11 As a consequence of this landmark ruling, the German military environment saw 

a subastantial change for women, who were no longer restricted in the varied branches and 

positions of the military. Further, in 2005, in an attempt to combat gender inequality, the 

Bundeswehr saw the introduction of a new law to abolish gender-based discrimination and 

integrate family with profession. The only difference that remains in the broad legislative 

                                                             
10Ibid. 
11Tanja Kreil v Bundesrepublik Deutschland., ECLI:EU:C:2000:2 
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scenario from a militaristic aspect is embodied in Article 12a which excludes women from 

compulsory military service, while men may be subjected to it. Although the general legal 

restrictions have been removed, there continues to be an innate sense of inequality that can 

only be eradicated through time and resilience.  

 

 POSITION IN NORWAY 

Among other countries, Norway is the first member of the North Atlantic Treaty 

Organization (NATO) to have extended the conscription of soldiers to all medically able 

citizens between the ages of nineteen and forty-four. This change in the system when viewed 

through the lens of gender parity is an extremely progressive approach of the nation. This is 

not the first step for the Norwegian army of embracing gender neutral norms. In 2013, 

through permitting the males in the army to have the freedom of choosing to keep their hair 

long, they had previously departed from conventional norms. In his statement, Anders 

Dalaakar, Military Adviser to the Permanent Delegation of Norway, proudly highlights 

Norway’s inclusive approaches in the military12.  

 

In his address, he emphasises that it is essential to incorporate gender equality through 

progressive steps instead of expecting it to occur automatically. He recognises the need to be 

vigilant while address discriminative scenarios that continue to exist in society, and is not 

restricted to the armed forces. Through his words, he acknowledges the presence of cultural 

bias that targets women in the armed forces. Through universal conscription that was passed 

in 2014 as a legislation after being approved by the Norwegian parliament in the previous 

year, there would not only be a change in the national environment but also a strong affect in 

the international community. This milestone that was created by Norway was influenced both 

by the need for equality and also from the perspective of empowering the military to recruit 

the most capable candidates, without having to adhere to gender stereotypes. He repeatedly 

emphasises that the conscription of females is not done as an eyewash to seemingly promote 

gender equality but for the empowerment of the nation. Thus, this step undertaken in 

Norway, was an extremely wholesome progressive undertaking, that truly empowers women 

and realises gender parity, without compromising on quality, or efficiency.  

 

                                                             
12 Statement by Norway on Gender Equality in the Military – Universal 

Conscription by Anders Dalaaker, Military Adviser to the Permanent Delegation of Norway to the OSCE 

to the Forum for Security Co-operation, Vienna, 8 March 2017, 

https://www.osce.org/files/f/documents/b/9/304861.pdf 
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POSITION IN THE UNITED STATES OF AMERICA 

In another part of the world, the United States of America has been witnessing a different 

kind of progression. While there have been instances of women serving in the army under 

disguise in the American Revolutionary War, even in the First World War, there official roles 

were predominantly ones of nurses, like in the Army Nurse Corps13. However, with the 

formation of the Women Army Corps in 1943, women were enlisted in mainly auxiliary 

services in the military, to an extent where women the tune of 150,000 had served in the 

Second World War. However, it was only in 1948 that women could participate during 

peacetime in positions as regular and reserved forces. This landmark step was brought about 

by the enactment of the Women's Armed Services Integration Act that year. However, 

Section 502 of the Act, was discriminative to women as it restricted them from positions in 

vessels of the Air Force or Navy that would be subject to engage in combat.  

 

A landmark step was brought about by the United States Supreme Court in the case of 

Frontiero v. Richardson14. The apex court held that the benefits that were attributed to the 

people pf the military could not be assigned on the basis of gender. Therefore, this was a step 

towards providing women serving in the same positions as men with the same amount of pay 

or the plethora of other benefits. This case was brought to action by Sharron Fontiero after 

she was required to give proof of her husband’s dependency on her to claim an allowance, a 

condition that men were not subjected to. It was pronounced that the criterion of sex was not 

a determining factor in measuring productivity, and such behaviour was the result of 

stereotyping females as individuals of inferior legal capacity, thereby not viewing them as 

individual identities. After three decades, women were integrated into the Army, and there 

was no need for the existence of a separate militaristic branch. However, in spite of the 

development in the laws, there continue to be a variety of discriminative scenarios that 

women in the armed forces continue to face. 

 

POSITION IN INDIA 

In the Indian context, the role of women in the army has been considerably glum and its 

evolution has not incorporated the full potential of the women of the nation. Official 

involvement of women in the military in India can be traced back to their role as nurses for 

                                                             
13 Women in the Army (June 5, 2017), https://www.army.mil/women/history/ 
14Frontiero v. Richardson, 411 U.S. 677 (1973) 
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the British Raj since 1888. It was only in 1942 that women were granted positions in the 

auxiliary positions in the Women’s Auxiliary Corps15. In the present day, the Indian military 

does not permit women in positions that involve combat. The prevalence of such a socio-

administrative situation continues to be redundant due to a variety of factors, but the most 

important is one of social and cultural conditioning. Therefore, it is essential to analyse the 

present scenario, in view of the past experiences in order to effectively pave out a harmonious 

future.  

 

THE JUDICIAL PERSPECTIVE 

THE SECRETARY, MINISTRY OF DEFENCE V. BABITA PUNIYA &ORS. 

The Armed forces whether belonging to the Indian Subcontinent or any other country have 

always been associated with we-built men. History has never portrayed women securing a 

position when it comes to the protection of the Nation from the forefront. Even the Indian 

system has quite recently opened the door of opportunities in the armed sector for women 

with the landmark judgment of The Secretary, Ministry of Defence v. BabitaPuniya and 

Ors16. Which has contributed to contemporary jurisprudence on the aforementioned fraught 

subject of gender discrimination in the Armed Forces recruitment. These judgments have 

come as an anti-stereotypic lens to the concerned psychological issues of recruiting women in 

the Armed Forces of the country. Such issues may include within its ambit physical 

considerations as well as psychological capabilities associated with each gender. The quest of 

securing a body that would be permanent in nature and would facilitate the appointment of 

women in the armed forces was presented in the form of the instant appeal to the Apex Court 

of the country. Formerly, the provision of the Army Act, 195017 clearly communicated the 

ineligibility of women for employment in the Armed Forces, unless the Central Government 

makes an exception by the issue of a notification in the following terms 

“12. Ineligibility of females for enrolment or employment.- No female shall be eligible for 

enrolment or employment in the regular Army, except in such corps, department, branch or 

other body forming part of, or attached to any portion of, the regular Army as the Central 

Government may, by notification in the Official Gazette, specify in this behalf.” 

                                                             
15 Perry Frederick William, The Commonwealth Armies 1114 (1st ed.1988). 
16The Secretary, Ministry of Defence v. BabitaPuniya and Ors.,MANU/SC/0194/2020 

17 The Army Act, 1950. 
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Subsequent to this, the Central Government issued a notification on 30th January, 199218 that 

made a provision for women to secure positions in specific army cadres and posts namely the 

Army Postal Services, Judge Advocate General’s Department, Army Service Corps, Army 

Ordinance Corps and Army Education Corps. These posts were to be operational for a fixed 

term of 5 years for every appointment thus secured that were extended in the subsequent 

years whereas some accompanied promotional opportunities. Certain additional posts were 

added by the Central Government like that of appointment to postal services and artillery 

regiment. The year 2009 marked the issuance of a circular by the Government of India19 

directed the establishments of certain Permanent Commissions but that would have a 

prospective application with respect to certain cadres only.  This action was challenges in the 

form of a writ petition before the High Court. The High Court adjudicated this matter stating 

that women who had secured appointment on short term basis are entitled to Permanent 

Commissions at par with their male colleagues.  

 

The decision observed by the High Court did not go down in consensus with the opinion and 

submissions of the Union of India who submitted that issues of maternity leave, domestic 

obligations, child care as well as the inherent dangers that would be posed threats to the 

feminine gender in the duration of service under the Armed Forces, all pointed towards a 

separate policy to be adopted for women that would not affect the day-to-day functioning of 

the Army and its male counterparts. They also submitted the issue of loss of privacy 

associated with the aforementioned service especially in insurgent areas and hoe this may 

create problems in the smooth running of the Armed Forces Services.  

 

However all these submissions were set aside by the Hon’ble Apex Court of the Country 

which thereby came forward in restricting the limits of Article 3320 in consonance with the 

2019 policy that lifted the bar on appointment if women to staff positions21.The issue of long 

absence and certain physical attributes that are associated with each gender which in a way 

were forwarded as necessary requisites for smooth discharge of Army services. Justice D.Y. 

Chandrachud also pointed out the fact that the Army had adopted and developed through an 

                                                             
18The Secretary, Ministry of Defence v. BabitaPuniya and 

Ors.,https://main.sci.gov.in/supremecourt/2010/20695/20695_2010_8_1501_20635_Judgement_17-Feb-

2020.pdf 
19 Ibid. 
20Article 33, The Constitution of India, 1950 
21The Secretary, Ministry of Defence v. BabitaPuniya and Ors., MANU/SC/0194/2020, Paragraph 28. 

https://main.sci.gov.in/supremecourt/2010/20695/20695_2010_8_1501_20635_Judgement_17-Feb-2020.pdf
https://main.sci.gov.in/supremecourt/2010/20695/20695_2010_8_1501_20635_Judgement_17-Feb-2020.pdf
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evolutionary process when it started inducting candidate from the female gender into the 

services22. The Court further pointed out the contradictory issue that was born 

aforementioned submissions of the Government were seen in parity with the 2019 policy. The 

2019 policy, also introduced by the Central Government23 pointed out the fact that 

physiological features do not from the paramount consideration for the Armed Forces and 

therefore they are equally entitled for the same under the Indian Constitution. To go into 

further deliberations in a detailed and more intricate manner, the Court went back to the 

innate assumptions which can rightfully be termed as “social stereotypes” attached with the 

female gender. These innate and not so proven stereotypical assumptions form basisto the 

flawed  notion that women are not capable of performing any arduous tasks unlike that of the 

masculine gender and hence are not equipped with the strength requires to serve in the 

Forces.  

From time immemorial, women have been associated with capabilities to perform domestic 

chores and undertake marriage responsibilities which the Apex Court considered as flawed 

and worth no praise. On the basis of this conclusion the Court acknowledged the 2019 policy 

terms along with lifting of the bar on staff appointments women. The Supreme Court broke 

through stereotypes to acknowledge that if women in noncombat positions wanted to 

continue rendering services after completion of their short term commissions, they could do 

so along with their male counterparts24. The Apex Court observed and demoted the practice 

of appointing well-trained women officers to staff positions and non-commanding positions 

in adherence to a discriminatory rule of gender restricted stereotypes. The Court also pointed 

out that through this break-through judgment, the violation of Article 1425 could be rectified 

and to comport to the constitutional guarantee of Equality, the Apex Court paved the way for 

appointment of women to Permanent Commissions and Commanding positions.  Further 

Judicial Development in this aspect has made further modifications to the structure that was 

moulded by the Apex Court in the aforementioned pronouncement.  

 

 

                                                             
22T.K. Rajalakshmi,, Women officers in the Indian Army: A bastion breached, The Frontline (Print Edition, 

March 13, 2020), https://frontline.thehindu.com/social-issues/article30912051.ece.  
23Press Information Bureau, Government of India, Ministry of Defence, Women in Armed Forces, (26 JUN 

2019 3:51PM by PIB Delhi), https://pib.gov.in/Pressreleaseshare.aspx?PRID=1575770 
24Article 15, The Constitution of India, 1950. 
25 Article 14, the Constitution of India, 1950. 

https://frontline.thehindu.com/social-issues/article30912051.ece
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UNION OF INDIA &ORS. V. LT CDR ANNIE NAGARAJA&ORS. 

The Supreme Court’s recent judgement rendered in February, has been considered to be a 

milestone in the fight for gender equality in the Armed Forces. The reason behind the strong 

positive reaction to this case of Union of India vs Lt. Cdr. Annie Nagaraja26 is because the 

apex court, through its interpretation made women eligible for Permanent Commission (PC) 

in the Indian Navy. The Court upheld the judgement of the Delhi High Court, in the matter of 

six writ petitions that were before it from seventeen petitioners. The subject matter of the 

petitions was the grant of Permanent Commissions to women in the Indian Navy. The Delhi 

High Court, with respect to the 2008 policy letter by the Union of India that made provision 

for the grant of PC, ruled in favour of the petitioners. In the judgement of the Delhi High 

Court, the officers were directed to be promoted to Permanent Commission, and declared to 

be entitled to all consequential benefits arising from such a decision.  

 

Within the provisions of Section 9 of the Navy Act, 195727, there is a restriction that had been 

placed in the appointment of women officers in the Navy, making them eligible only subject 

to the discretion of the Union Government. As elucidated upon by Justice D.Y. Chandrachud, 

even during the formulation of such a law, there is evidence of displeasure from members of 

the Joint Committee formulated by the Parliament to reflect upon the provisions of the Bill 

before it was enacted28. The members who were opposed to such a provision, recognised the 

role demonstrated by women in India’s history, including their contribution to the struggle for 

freedom. The stalwarts including T.C.N. Menon, KK Warior, V.K. Dhage and V. Prasad Rao 

emphasised that women were equal to their male counterparts in all spheres of life. They 

thus, advocated for the removal of the archaic provision before the enactment of the Bill. 

However, since such a view failed to secure majority, the Act came into effect without the 

disposal of the rudimentary provision.  

 

The provisions for granting PC to Short Service Commission (SSC) Officers is contained in 

Chapter IX of the 1963 Regulations for the Indian Navy. Such a grant has been made subject 

to several conditions including vacancies, suitability and medical requirements as provided in 

Regulation 20329. However, a major source of the dispute was Regulation 122(2) with the 

                                                             
26Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326 
27The Navy Act, Section 9 (1957) 
28Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 12 
29Regulation 203, Chapter IX of the 1963 Regulations 
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criterion for a candidate to be eligible for entry, training and promotion, which requires then 

to be an “unmarried male”30. However, Justice Chandrachud declared that in light of the 

notification in 1991, followed by the one in 1998, women were made eligible for certain 

positions in the Navy, and such eligibility was broadened respectively31. It is further 

explained that the criterion of being “unmarried males” was evidently lifted as a result of 

subsequence policy decisions. Thus, with the provisions of listing of women in certain 

branches, as decided by the Union Government, the restriction in Regulation 122(2) was 

made ineffective. Thus, women were made entitled to the same procedure that men were 

subjected to under Regulation 20332.  

 

Once of the most alluring parts of the judgement is Chandrachud’s jibe at gender inequality 

in the Navy, among other parts of the armed forces, in the part labelled ‘The stereotypical 

sailor.’ He dedicates this part in highlighting the unequal treatment meted out to women in 

the armed force, under the guise of sheltering them. Reflecting on the Court’s judgement in 

Babita Puniya33, he stresses on how reasons such as physiology and society assigned gender 

roles such as marital obligations and the responsibilities of motherhood were cited to deny 

equal opportunity to women34. He moves on to reiterate the judgement in Babita Puniya 

against the typecasting of women and viewing them through a stereotypical lens35 while 

establishing a parallel in the present case.  

 

Through is observation, he highlights that the same mentality that had been condemned in 

Babita Puniya, was reflected in the contentions of the Additional Solicitor General, in his 

submissions that comprised of crude reasonings claiming that women were not suited for 

“sea-sailing duties”, and went as far as justifying the inequality meted out to them citing the 

absence of separate bathrooms on certain ships36. The judgement thus exposes these 

unfounded reasonings for the discriminating measures approached towards women, as the 

diverting tactics that they truly are. The Court reiterates its stand on viewing women as 

stereotypes such as labelling them unfit for “sea-going” activities and condemns denying 

                                                             
30Regulation 122(2), Chapter IX of the 1963 Regulations  
31Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 60 
32Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 65 
33The Secretary, Ministry of Defence v. BabitaPuniya and Ors., MANU/SC/0194/2020 
34Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 69 
35Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326,Paragraph 70 
36Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 43 
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them equal treatment due to “social ascribed gender roles”. Justice Chandrachud, moves on to 

recognise the various commendable demonstrations of ability that has been portrayed by 

women37.  

 

In another part of the judgement, the “systemic gender discrimination” in the Navy has been 

highlighted that throws light on the tendency of the Navy to deny Permanent Commission to 

women on the basis of being overburdened or lacking vacancies, while simultaneously 

recruiting fresh male candidates.38 The Navy’s attempt that masking this discrimination with 

the argument of the need for maintaining youthfulness was shattered by the fact that they 

continued to re-employ superannuated males into service, a provision kept to tackle a 

shortfall of strength. It is this dire and continuously discrimination that constrained women to 

avail court remedies to escape an unfair system. Thus, this judgement is comprehensive in 

explaining the in-built gender discrimination that is faced by women whereby they are not 

recognised for their dedication and merit but deprived due to an archaic mindset that is 

persistent in society, including the armed forces.  The Supreme Court there held and made 

directions towards a landmark step in the inclusion of women in the Navy in Permanent 

Commissions while also exposing the discriminatory that they have been subjected to in their 

service.  

 

THE INDIAN CONSTITUTIONAL SPEARHEAD 

Felix Frankfurt once said,   

“The ultimate touchstone of Constitutionality is the Constitution itself and not what we have 

said about it”. 

The statutes formulated by any state are the documented form of the will of their people.  It is 

a set of binding provisions that have their origin and framework influenced by the social and 

structural norms of the society. Patriarchy has been a deceptively conflated ideal to many 

who perceive the practise as benign. The constitution on the other hand stands on pillars of 

liberty, equality and fraternity and Felix in the aforementioned words has pointed out to us 

that every law formulated by the Legislature should be tested for Constitutionality for it to be 

in consonance with the supreme law of the land. This can be done solely through reading of 

the legal provisions directly in light of what the Constitution stands to achieve. 

                                                             
37Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 75 
38Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326, Paragraph 84  



 

                          INDIAN JOURNAL OF LAW AND DEVELOPMENT  

 

In the instant specification, the principal statute governing the functioning the Armed Forces 

is the Army Act of 195039. The issue revolving around the appointment of women in the 

Armed Forces finds its place in this Act which states that only a permission of the Central 

Government can act as an exceptional ground for women to secure appointment in the Indian 

Armed Forces40. Section 12 of the Act which incorporates the appointment of women subject 

to notification issued by the Central Government is ensued to be violative of the principle of 

Equality guaranteed by the Constitution41. By stating a special procedure that would be 

applicable only in case of women stands against securing Constitutional equality42 and the 

same was condemned by the Apex Court in the Babita Puniya Case43 and reiterated in the in 

the landmark judgment of Annie Nagaraja44. The court stated that the submissions that had 

been forwarded by the Union in the aforementioned case were originating from the conflated 

ideals of sex stereotypes45 premised on assumptions of ascribed roles of each gender.  

 

The Apex Court pin-pointed underlying idea behind the same as one that goes back to 

constitutionally flawed notion of women being too weak to handle the dangers arising out of 

the hazardous and dangerous services of serving in the Armed forces with domestic 

obligations and pregnancy acting as the prominent obstacle in the way of their service to the 

forces46. It was rightly observed by the Apex Court that any argument founded on the 

physical strengths47and social obligations attached to each gender would be construed as 

depriving women of their equal rights under the Constitution. Chandrachud J. in his part 

dedicated to explaining the guarantee of Equality has eliminated any scope for arguments and 

assumptions founded on stereotypical grounds by highlighting the records that show a 

whopping 30% of total women officers are deputed to conflict areas.To allow this kind of 

flawed notion to stand in the Court of Justice that enables the Union government to guise 

their unequal treatment towards women under the camouflage of giving protection to them 

                                                             
39The Army Act, 1950. 
40 Section 12, the Army Act, 1950 
41 Article 14, The Constitution of India, 1950. 
42Article 16, The Constitution of India, 1950 
43The Secretary, Ministry of Defence v. BabitaPuniya and Ors.,MANU/SC/0194/2020, 
44Union of India &Ors. v. Lt Cdr Annie Nagaraja&Ors., 2020 SCC OnLine SC 326 
45Article 15, The Constitution of India, 1950 
46The Secretary, Ministry of Defence v. BabitaPuniya and Ors., MANU/SC/0194/2020,Paragraph 54. 
47The Secretary, Ministry of Defence v. BabitaPuniya and Ors.,MANU/SC/0194/2020, Paragraph 52. 
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would be ignoring the violation of the constitutional guarantees under Article 1448, 1549 and 

1650. Another constitutional provision that was deliberated upon in the aforementioned 

cases51 was the strategic provision of Article 33 with regard to appointment of women in the 

Armed Forces52.  

 

The unfounded argument of the Union advanced before the Apex Court was in lines with the 

claim that the scope of Article 33 allowed for restricted application of the fundamental rights 

when it comes to the Armed Forces due to alleged reasons of long absence of maternity 

leave, domestic obligations towards families and absence of privacy attached to the feminine 

gender that would compromise dues to their male counterparts53. They coined the same as 

“Peculiar Dynamics” of male-units in the Armed Forces. However, these constitutionally and 

rationally flawed grounds advanced by the Union were rejected outright by the Apex organ of 

the Justice rendering mechanism. Chandrachud J. went on to determine the limits of the 

constitutional provision in correlation to the 2019 that lifted the bar to women staff 

appointments. He further elaborated that Article 33 provided no scope for the restriction of 

fundamental rights in the armed forces except where it was necessary facilitate proper and 

smooth discharge of functions and upholding the protocol of discipline. He further 

strengthened his observation by referring to an “evolutionary process” that marked the 

appointment of women into the Forces since 1991.  

  

The 2019 policy brought in a new ray of hope for female aspirants for it stated that 

physiological differences between men and women cannot be the paramount considerations 

for appointment. The Court while deliberating upon the same went back to calling out to the 

“social stereotypes” associated with women as flawed which has no place in the present 

scenario. While, it is refreshing to witness a progressive stance of the Apex Court as it 

addresses the primitive categorisation of women by the officials, there is a greater problem 

that is yet to be addressed. The provisions of several statutes are inherently discriminative, as 

discussed in this paper, and they continue to remain operative in law. Thus, it is imperative 

for the Court to address these primitive laws once they are challenged before it, and the true 
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50 Article 16, the Constitution of India, 1950 
51MANU/SC/0194/2020, 2020 SCC OnLine SC 326.  
52The Secretary, Ministry of Defence v. BabitaPuniya and Ors., MANU/SC/0194/2020, Paragraph 28. 
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measure of progressiveness would be upon witnessing the Court’s approach to them when the 

time arises.   

 

A LONG ROAD TO VICTORY FOR INDIA 

The position of women in the armed forces in India, is far from being on the same footing as 

that of a man. The recent judgements54 have been hailed as a victory for women, when in 

reality, they are milestones in a long road that still remains to be covered in order to achieve 

equality in the armed forces. While the Supreme Court has addressed relevant issues such as 

permanent commission, the subject matter of the judgements did not include several pertinent 

avenues that continue to deprive females from having a position equal to that of males in the 

armed forces. This deep-rooted inequality is evident from the attitude of the armed forces 

towards permitting women to serve in combat roles in the armed forces. While there is a 

provision for women to be inducted in combat roles in the Indian Air Force as fighter pilots, 

there continues to exist a restriction on them serving in combat position in the Indian Army. 

The Central Government, through its submissions has proved to have an extremely regressive 

stance on the subject, often resorting to the stereotypical categorisation while masking their 

patriarchy under the veil of moral superiority55.  

 

As discussed in the analysis of the two judgements, citing reasons of motherhood, as well as 

physiological limitations and domestic obligations is redundant and reflects a deeply 

patriarchal mindset. However, this mindset is not restricted to the government, but extends to 

the prejudice that is embedded in the Indian society. There have been instances where women 

have been deemed to be physically incompetent to serve in combat roles, and the Supreme 

Court’s direction towards including them in combat roles has been criticised on the basis of 

the excuse that male officers will not “accept” women in positions of power56. Such a 

primitive opinions deserves to be frowned upon as it shields misogynistic regulations with 

similar misogynistic justifications. Captain Anita Ganz (Retd.) opined that the bias against 
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inducting women in combat roles, as well as commanding roles stems not from the men in 

the forces, but specifically senior officials who are reluctant to be answerable to women.57 

Indian Army chief General Bipin Rawat through his statements has cited reasons of 

maternity, and women’s own discomfort to serve in command positions. He has further 

attempted to strike the note of moral superiority by claiming that India is “not ready to see a 

woman combat's body inside a body bag”58. Such statements make it evident that the 

patriarchal ideologies and stereotypical ideas are prevalent in the high-ranking officials who 

are reluctant to provide women with equality of opportunity in the armed forces.  

 

Further, there are restrictions upon women seeking recruitment in the Personnel Below 

Officer Rank (PBOR) category such as the need to be an “unmarried woman” that restrict a 

woman’s freedom of choice.59 Thus, as long as such discriminative measures are prevalent in 

the forces, such judgements may be presumed as landmarks, but not a victory in the struggle 

for equality. For the groups of people that have designated themselves as the self-proclaimed 

saviour of women, it is essential to note that depriving a gender of equal opportunities and 

restricting their freedom of choice, is not heroism. The recruitment of women in combat roles 

is not sought with the intention of handing out positions without merit, but to provide them 

with the opportunity to prove their competence, instead of categorising them as incompetent 

on the basis of regressive preconceived notions. 

 

SUGGESTIONS AND RECOMMENDATIONS 

 

1. ADOPTION OF NORWEGIAN MODEL FOR INTEGRATION OF WOMEN INTO THE ARMED 

FORCES-  

Holding the record of being the first NATO Country to integrate women into the Armed 

Forces, Norway has been striving to eliminate the procedural and training gaps in gender 

parity in this wing of defence. The debate revolving around the psychological differences 
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between men and women has not stopped the country from encouraging women to hold 

combat forces60. They have founded this model on the principles of professionalism and 

equality which has made the Norwegian Armed one of the top echelons of their 

Administration. The aforementioned model can be developed not by mereupraising of 

equality issues but by focussing on the enhanced capabilities and operational effectiveness 

that women bring to the Forces.  

It further throws light on boardroom reservation for women which can be adopted to further 

encourage women participation in non-combat forces of the Army. The Norwegian model of 

women integration into the Armed Forces has received International applaud from a number 

of players and the same has indeed helped Norway secure a strong women frontline force for 

itself and the same can be adopted by India to achieve desired results. This can only be 

implemented by a collective effort of the Parliament, Judiciary and the Armed Forces 

Authorities towards upliftment of women contribution.  

2. ABROGATION OF GENDER BIASED LEGISLATIONS-  

While the two judgements that have been discussed in detail have paved way for change in 

the context of women in the armed forces, there are certain fundamental issues that have not 

been clarified. For instance, it is only when certain provisions of the Navy Act, 1957 as well 

as the Army Act, 1950 are abrogated, that there can be a revolutionary change in the 

ingrained gender discrimination that has seeped through the generations in the armed forces. 

One such provision is Section 12 of the Army Act, which acts as a fundamental roadblock to 

women by obligating the need for special permission of the Central Government for the 

appointment of women in the armed forces.  

The said provision is inherently discriminative, as it has the undertones of sexism in its very 

existence. It promulgates the idea, that women, are unfit for the armed forces, and therefore, 

need special consideration of the government, unlike their male contemporaries, who are 

welcomed with open arms. A similar intention has also been reflected in Section 9 of the 

Navy Act. Although the judicial approach towards the fair inclusion of women has proved to 

rise above the orthodox interpretations, there have been no concrete steps towards the 

abrogation of such inherent discriminative statutory provisions. At this juncture, it is essential 
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to note that the responsibility of creating or modifying existing laws does not lie with the 

Judiciary, in spite of their proactive approach towards it. It is, therefore, the role of the 

Legislature to take into account the regressive nature of these provisions and provide 

effective amendments to counter then. The need to detach from redundant justifications as 

have been provided by the Additional Solicitor General on behalf of the Government, in an 

attempt to deny an equal footing to the women in the forces, is imperative. The right to serve, 

protect and defend the nation, that has been denied to women, in various forms, is long 

overdue. The strategic use of Article 33 should not be applied to strip women of their 

fundamental rights in the name of national security. Instead, their capabilities need to be 

recognized, and viewed at par with their male counterparts. Efforts should be undertaken to 

ensure their competence, instead of typecasting them into compartmentalized regressive 

notions. In order to bring about this change effective, it is essential to raise awareness about 

it, to further the legislature to take the essential steps that are needed to correct existing 

wrongs. 

 


