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I. KANT’S PHILOSOPHY OF AUTONOMY 

For Kant, autonomy comes from self-given law which recognises the universal law of 

humanity, of oneself and others.1  Hence, autonomy requires recognising other’s capacity for 

autonomy, as part of a universal law to respect humanity and human dignity.2 According to 

Kant, this is what makes self-generated law moral. For Kant, morality and freedom are 

interlinked and derivative from rationality.3 Our acts are moral as long as they consist of a 

categorical imperative, which recognizes others humanity and treats them as ends…only 

then, we can be said to be acting freely.4 In turn, this is what makes us “rational beings”, 

because we can act freely in accordance with our given laws and the categorical imperative.5 

In Kant’s philosophy, the opposite of autonomy is heteronomy, under which fall – firstly, 

people who obey laws other than those which are self-given or which are determined by 

external forces and secondly, people who are unable to govern themselves such as children 

and potentially PwD.6 

Kant opposes sex outside marriage (casual sex) on the grounds that it is degrading and 

objectifying. In casual sex, people treat their partners not as ends but as means to fulfill their 

desire, “wherein a man does not desire a woman because she is a human being but because 

she is a woman...where her sex is the “object” of his desires.”7 In casual sex, both partner’s 

treat each other’s body as a means for personal gratification. Therefore, casual sex goes 

against the categorical imperative of recognizing other’s humanity and treating it as an end.8 

A second reason why Kant proscribes casual sex is because it disturbs the sense of reasons. 

As Nussbaum puts it-  “The Kantian idea seems to be that sexual desire and pleasure cause 

                                                
1 Immanuel Kant, Groundwork of the Metaphysic of Morals, 52 (CUP, 2012) [hereinafter ‘Kant’]. 
2Id. at 43.  
3Id. at 57-58.  
4Michael Sandel, Justice: What’s the Right thing to do, 67(New York: Farrar, Straus and Giroux, 

2010),[hereinafter ‘Sandel’]. 
5 Kant, supra note 1 at 48.  
6Id. at 45,52.  
7Lara Denis and Oliver Sensen, Kant’s Lectures on Ethics, 203 (Cambridge Critical Guides, 2014).  
8 Sandel, supra note 4 at 69.  
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acute forms of sensations in a person’s own body and these can drive out thoughts which 

respect humanity and morality.”9 

Kant’s notion of autonomy goes against PwD’s right to sexual agency and autonomy because 

it considers them incapable of acting autonomously, in the first place. Kant in his 

anthropological work states that only white Europeans have the capability to achieve full 

autonomy.10 Kant’s assumptions of a rational person, who determines his own law 

independent of external forces, disqualifies PwD from any rationality and personhood.  

 

II. SEXUAL AUTONOMY AND PERSONS WITH DISABILITIES 

“Those who value autonomy must not simply posit it as a human characteristic but also 

inquire into the conditions for its flourishing.”11 

Theories on sexual autonomy have often equated PwD with minority status, i.e., if a 20 year 

old  man has intercourse with a 15 year girl on her initiation of sexual conduct, he would still 

have violated her autonomy because of her incapacity to make a meaningful choice.12 

Similarly, PwD are believed to be incapable of consenting because of their disability. A 

blanket ban on all and any sexual relations with PwD criminalizes even consensual sex or 

sexual gratification.13While PwD are more vulnerable to sexual abuse and must be protected 

from any form of unwanted sexual conduct, such vulnerability does not mean that PwD are 

incapable of consenting or forming consensual sexual relations.14 

Disability rights theorists have discarded autonomy as a virtue and called it a mistaken 

aspiration which devalues dependence on others and the creation of self through these 

relations.15Jennifer Nedelsky argues that autonomy can benefit from dependent and 

constructive relations.16 She argues against Kant’s notion that to be governed by a self-given 

law, as opposed to external forces, is to be truly autonomous.17On the contrary, dependent 

relations can enhance the capacity for autonomy, as opposed to being a threat to it. In this 

                                                
9 Martha C. Nussbaum, Sex and Social Justice,224(Oxford University Press, 1999).  
10 Claire E. Rasmussen, The Autonomous Animal: Self-Governance and the Modern Subject89(University of 

Minnesota Press, 2011).   
11Anna Yeatman, What Can Disability Tell Us About Participation? in Explorations Law and Disability in 

Australia 181, 218(2000) [hereinafter ‘Yeatman’]. 
12 Stephen J. Schulhofer, Unwanted Sex: The Culture of Intimidation and the Failure Law102 (Harvard 

University Press, 1998).  
13Jacob M. Appel, Sex Rights for the Disabled?, 36 J. Med. Ethics 152 (2010) [hereinafter ‘Appel’]. 
14Don Kulick & Jens Rydstrom, Loneliness and its Opposite: Sex, Disability, and the Ethics of Engagement172 

(Duke University Press, 2015).  
15Martha Albertson Fineman, The Autonomy Myth: A Theory of Dependency 169 (The New Press, 2004).   
16Joseph Fischel and Hilary Connell, Disabling Consent, or Reconstructing Sexual Autonomy, 30(2) Columbia 
Journal for Gender & Law 428, 434 (2017) [hereinafter ‘Fischel & Connell’]. 
17Jennifer Nedelsky, Law’s Relations: A Relational Theory of Self, Autonomy, and Law 97 (OUP, 2011).  
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sense, autonomy requires state support and positive provisions.18 Through this, the self can be 

createdand developed through human interaction (as opposed to Kant’s rational agent which 

acts independently of others). Such a conception does not reject PwDof their capacity for 

autonomy, right at the very outset, but seeks to redefine conditions under which their 

autonomy can flourish. This encourages PwD to participate more fully in their own lives via 

changing the social structures whichsupport them in decision making, offer appropriate 

guidance for choice making and facilitate the interpretation of their communicative 

behaviour.19 Therefore, autonomy does not have to rest on reason or independence, but rather 

on more meaningful participation. This resonates withNussbaum’s argument advocating that 

in order to enhance PwD’s autonomy in political life, restructuring of relations with persons 

with disabilities is required.20 

 

III. RECONSTRUCTING SEXUAL AUTONOMY AND CONSENT 

Fischel and Connell define sexual autonomy as the “capability to co-determine sexual 

relations”.21 They define codetermination as “all parties can plan the existence, directions, 

and trajectories of their sexual relations, which does not require equal abilities”. 

Codetermination puts “relationality at the heart of autonomy.”22Protection of PwD’s right to 

sexual liberty from sexual abuse requiresreconstructing sexual autonomy, under which 

“consent [is] critical but not [the] dispositive normative value”.23 

Section 376(l) of the Indian Penal Code provides a minimum imprisonment of 10 yearsfor 

anyone who commits rape on a woman suffering from mental or physical disability. Since the 

IPC does not define disability,it prematurely disqualifies all disabled adults of their sexual 

autonomy. While this overbroad protection may seem justified in the context of the 

vulnerability, the extent of dependence and even the nature of disability (whether the PwD 

can, in any form or matter, communicate non consent). At the same time, disability rights 

theorists have argued that such blanket protection can render PwD as unable to consent to any 

desired sexual conduct.24 This approach equates disability with incapacity and consequently, 

                                                
18Id. at 37, 45.  
19 Yeatman, supra note 11 at 190. 
20 Martha Nussbaum, The Capabilities of People with Cognitive Disabilities, in Cognitive Disability and its 

Challenge to Moral Philosophy, 66 (Wiley-Blackwell, 2010). 
21Fischel & Connellsupra note 16 at 430. 
22Id. at 431. 
23Id. at 428. 
24Harlan Hahn, Feminist Perspectives, Disability, Sexuality, and Law, 4 S. Cal. Rev. L. & Women's Stud 97,100 

(1994). 
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asexuality. It dismisses PwD’s sexual agency and the possibility of autonomously conducting 

oneself in sexual relations and breaches their reproductive right.  

 

The Right of Persons with Disability Act, 2016 defines persons with disability as “a person 

with long term physical, mental, intellectual or sensory impairment which, in interaction with 

barriers, hinders his full and effective participation in society equally with others”.25 The 

parameters for ascertaining intellectual disability, at least by jurists in the United States, often 

wrongly assume that such disability is permanent and solely determinative by IQ and mental 

age of the victim.26 Disability rights authors have instead suggested that consent must be 

contextually and relationally determined by taking into account the perpetrator’s 

manipulation, coercion and other circumstantial factors rather than conclusively basing it on 

the mental age of the victim.27 

There are several ways in which sexual assault law can be amended in order to be hospitable 

to PwD’s sexual agency. It is important to note that laws can only be amenable to PwD’s 

sexuality only when it’s accompanied by a larger structural change in access to education, 

assistance, with sufficient state support in health care.28 One of the suggested ways is the 

adoption of the affirmative standard of consent, because it is possibly best suited to 

contextually determine PwD’s enthusiasm and participation in sexual encounters, while at the 

same time, safeguarding them from sexual abuse.29 This supports Denno’s approach to 

determining consent for PwD by emphasizing on the contextual factors and relations.30 

The second suggested approach is regulating or criminalising sexual certain relations of 

dependence.31 Several states in the U.S. have sexual assault laws which prohibit sexual 

conduct between in certain relations of dependence, such as teacher-student, parents-children, 

employer-employee.32 This is because one party enjoys uneven power over the other which 

makes coercion more likely. It also does not provide the other party with equal power to 

negotiate in sexual acts due to inequality between the parties.33Empirical evidence on sexual 

assault, in India, shows that most sexual assaults are committed by someone known to the 

                                                
25Section 2(s), The Right of Persons with Disability Act, 2016, No. 49, Acts of Parliament (2016).  
26 In Re B.G., 589 A.2d 637 (New Jersey Superior Court Appellate Division 1991).  
27 Deborah W. Denno, Sexuality, Rape, and Mental Retardation, Univ. Ill. Law Rev.(1997) 315, 360-376 

[hereinafter ‘Denno’]. 
28Tobin Siebers, A Sexual Culture for Disabled People, in Sex and Disability 37, 52 (Duke University Press, 

2012) [hereinafter ‘Siebers’]. 
29Fischel & Connell, supra note 16 at 493.  
30 Denno, supra note 27 at 320.  
31Fischel & Connell, supra note 16, 482.  
32Connecticut General Statute, § 53a-71(a)(10).  
33 Joseph J. Fischel, Per Se or Power? Age and Sexual Consent, 23 Yale J.L.& Feminism (2010) 276, 317.  
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victim.34 This is more likely to happen with PwD, as their relational dependence on their 

caretakers and disability adds to their vulnerability.35 Person with disabilities who lie at 

multiple intersection of marginalised identities of religion, sex and gender, sexuality, caste 

are disproportionately vulnerable to sexual abuse, which can obstruct PwD’s right to 

codetermine sexual relations.  

Lastly, PwD’s sexual autonomy can only manifest when there are institutional changes, such 

as greater access to suitable sex education, state support for assistance to navigate sexual 

opportunities better and “to advance sexual culture for PwD by providing them more 

opportunities to meet sexual partners, read erotic novels etc.”36 A larger structural change 

which accommodates, offers assistance and facilitates consensual sexual encounters for PwD, 

by encouraging their decision making in sex, would flourish their sexual autonomy.  

 

IV. THE CASE OF ANNA STUBBLEFIELD 

Anna Stubblefield, a professor of philosophy and disability scholar, was convicted of 

sexually assaulting a 29-year-old man (D.J) who suffered from severe cerebral palsy.37 The 

court’s conviction was based on the fact that D.J. was incapable of consenting to sex. Many 

disabilities rights advocates believed that Anna had not sexually assaulted D.J. but rather had 

a consensual sexual relationship with him. D.J. had a facilitative communication system 

which allowed him to communicate and Anna claimed that she used this method to receive 

his consent.38 However, the court rejected any evidence of D.J.’s ability to communicate 

through facilitation. D.J.’s friend, Jones, who assisted him to use facilitated communication 

said that he could read books and type information. However, the court did not allow Jones to 

take to the witness stand.39 It is important to note the context in which the case came before 

the court - Anna had told D.J.'s mother and brother about their sexual relation and 

communicated D.J.’s message, whatever she could gather from D.J. via facilitated 

communication, that they were in love with each other. However, D.J.’s parents did not take 

this well and went ahead to file a sexual assault case against Anna. Even assuming that Anna 

                                                
34 Nita Bhalla, “Almost 90 percent of India's rapes committed by people known to victim”, Reuters Aug 21 

(2015) available at https://in.reuters.com/article/india-women-crime-rape/almost-90-percent-of-indias-rapes-

committed-by-people-known-to-victim-idINKCN0QQ0QS20150821 
35Human Rights Watch, Invisible Victims of Sexual Violence, (2018) available at 

hrw.org/report/2018/04/03/invisible-victims-sexual-violence/access-justice-women-and-girls-disabilities  
36 Siebers supra note 28 at 39.  
37Kevin Mint, Ableism, ambiguity, and the Anna Stubblefield case, 32 Disability & Society (2017) 1666.  
38Jeff McMahan and Peter Singer, Who Is the Victim in the Anna Stubblefield Case? (2017), New York Times, 
available at https://www.nytimes.com/2017/04/03/opinion/who-is-the-victim-in-the-anna-stubblefield-case.html 
39Id. 

https://in.reuters.com/article/india-women-crime-rape/almost-90-percent-of-indias-rapes-committed-by-people-known-to-victim-idINKCN0QQ0QS20150821
https://in.reuters.com/article/india-women-crime-rape/almost-90-percent-of-indias-rapes-committed-by-people-known-to-victim-idINKCN0QQ0QS20150821
https://www.nytimes.com/2017/04/03/opinion/who-is-the-victim-in-the-anna-stubblefield-case.html
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manipulated D.J. facilitative communication and coerced him to have sex - an independent 

test to determine D.J.’s ability to consent, and whether he carried any hostility against Anna 

would have conclusively established whether he was capable of consenting and consented to 

Anna.40 However, the prosecution did not evince any evidence of hostility on D.J.’s part and 

neither did the court allow any independent testing.41 Anna Stubblefield’s case brings forth a 

dilemma: that those who are most likely to form consensual relationships with PwD are also 

best placed to abuse them. By solely relying on the extent of relational dependence may 

impede on PwD’s autonomy, but this can be resolved by allowing affirmative consent as the 

only affirmative defense.42 

 

V. CONCLUSION 

Kant’s theory of autonomy assumes that each person is innately capable of (able-bodied) 

rationality and of determining his own law, independently form external forces. This denies 

PwD their capabilityto exercise sexual agency. Disability rights authors have rejected such a 

notion of autonomy and instead argued that PwD must be granted their right to sexual 

autonomy by making institutional changes such as increasing access, support and assistance 

to PwD and by developing a “sexual culture” which grants them sexual liberty. Therefore, 

this warrants reformation in sexual assault laws which must not describe PwD as incapable of 

consenting and removal of ableist notions from consent to make it hospitable to PwD’s 

sexual agency. 

 

                                                
40Id. 
41Daniel Engber,The Strange Case of Anna Stubblefield, Revisited, New York Times, (2018) available at 
https://www.nytimes.com/2018/04/05/magazine/the-strange-case-of-anna-stubblefield-revisited.html 
42Fischel & Connell, supra note 16 at 436.  

https://www.nytimes.com/2018/04/05/magazine/the-strange-case-of-anna-stubblefield-revisited.html
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