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I. INTRODUCTION 

This paper contends that the incorporation of the Doctrine of Prospective Overruling to India’s 

common law set up has proven to be a fruitful undertaking in its totality, from the perspective 

of the Classical Natural Law Theory as interpreted by John Finnis and the conceptualization 

of the Modern Natural Law Theory as adduced by Lon Fuller.  

The Doctrine of Prospective Overruling states that a verdict rendered in a specific case won’t 

impact any past decision retrospectively and will commence operation only in the future.1 

While ‘prospective’ is indicative of something having only a future operation, ‘overruling’ 

connotes the setting aside of a precedent.2 

The Doctrine is often viewed as a deviation from the Blackstonian Theory, which posits that a 

judge’s power is limited to the declaration of law, and does not extend towards creating new 

law.3 This Theory undoubtedly confirms the retrospective operation of law via its advocacy for 

a strict adherence to the Doctrine of Stare Decisis.4  

The Doctrine of Prospective Overruling has seen ever-increasing utilization by adjudicators 

across the globe, since it was propounded by Justice Cardozo in the highly celebrated verdict 

of Great Northern Railway v. Sunburst Oil & Refining Co.5  

Since this paper’s scope is limited towards examining the applicability of the Doctrine to the 

Indian context, the researcher shall attempt to demonstrate that the adaption of the Doctrine by 

                                                
1 William Michael Treanor and Gene B. Sperling, Prospective Overruling and the Revival of ‘Unconstitutional' 

Statutes, 93(1902) COLUM. L. REV. 1906 (1993).  
2 Beryl Harold Levy, Realist Jurisprudence and Prospective Overruling, 109(1) UNI. OF PENN. L. REV. 15 (1960).  
3 Thomas R. Lee, Stare Decisis in Historical Perspective: From the Founding Era to the Rehnquist Court, 52(3) 

VAN. L. REV. 661 (1999).  
4 Thomas Healy, Stare Decisis as a Constitutional Requirement, 104(1) WEST. VIR. L. REV. 70 (2001).  
5 287 US 358 (1932); Most importantly, Justice Cardozo viewed the choice between prospective and retrospective 

application of law as a function of the juridical philosophy of a specific legal system’s judges and opined, “A state 

in defining the limits of adherence to precedent may make a choice for itself between the principle of forwarding 

operation and that of relation backwards. It may say that decisions of its highest court, though later overruled, 

are law none the less for intermediate transactions. Indeed, cases are intimating, too broadly, that it must give 

them that effect; but never has doubt been expressed that it may so treat them if it pleases, whenever injustice or 

hardship will thereby be averted.” 
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the Indian Supreme Court has contributed towards the furtherance of justice to the citizens of 

India, in accordance with the principles of the two facets of the Natural Law Theory.  

 

II. THE INDIAN SCENARIO: THE GOLAKNATH CASE AND THEREAFTER 

The Doctrine of Prospective Overruling was first invoked in L.C. Golaknath v. State of 

Punjab6 by Chief Justice K. Subba Rao, who believed that:   

“A state in defining the limits of adherence to precedent may make a choice for itself between 

the principle of forwarding operation and that of relation backwards. It may say that decisions 

of its highest court, though later overruled, are law none the less for intermediate transactions. 

Indeed, cases are intimating, too broadly, that it must give them that effect; but never has doubt 

been expressed that it may so treat them if it pleases, whenever injustice or hardship will 

thereby be averted.”7 

Additionally, Justice Rao invoked the powers of the Supreme Court under Articles 32, 141 and 

142 of the Indian Constitution, stating that these provisions enabled the Court to devise legal 

doctrines in order to reach the ends of justice, including the declaration of law as having 

prospective operation. The only limitation to such powers is that imposed by the factors of 

reason, restraint and injustice.8 

While the Chief Justice acknowledged the potential of novel doctrines applicable to India’s 

prevailing socio-economic environment as opposed to the continuance of outdated theories, he 

also postulated the following guidelines with regards to the applicability of prospective 

overruling in India –  

 The Doctrine can be invoked only in issues arising under the Indian Constitution; 

 It can be applied only by the Supreme Court, owing to its constitutional jurisdiction to 

declare law as binding on all courts within the territory of India;9 

                                                
6 1967 SCR (2) 762 (Supreme Court of India). 
7 id. at [¶ 62].  
8 id. at [¶ 75]. 
9 IND. CONST. art. 141.  
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 The scope of the retrospective effect of law declared by the Court superseding its previous 

verdicts is left to its discretion, and is to be moulded in concomitance with the justice of 

the matter before it.10  

Undeniably, one can understand the severe ramifications that would’ve followed if the 

Constitutional Amendments under question in the aforementioned case were held invalid. 

Chaos and bewilderment would have resulted because the entirety of land reform laws enacted 

by several states would’ve collapsed to the ground.  

[A.] Congruence With the Views of Finnis & Fuller 

Thus, the invocation of the Doctrine under the given circumstances was quite reasonable and 

in accordance with Finnis’s interpretation of the Classical Natural Law Theory. According to 

Finnis, the Theory posits that humans ought to act reasonably even as the normatively-charged 

Universe around us keeps changing.  

Acting reasonably aids us in realizing our full potential and thereby achieve ‘integral human 

fulfilment’,11 as opposed to having a mere animal existence. The purpose of legal and social 

institutions is to guide us towards such fulfilment by incorporating and promoting 

reasonableness in their endeavours.  

Additionally, the application of the Doctrine by Justice Rao was in concomitance with Fuller’s 

interpretation of the Modern Natural Law Theory, wherein he acknowledges the utmost 

significance and inviolability of procedural and substantive rights.12  

Since any interpretation of a provision by the Court will relate back to the enactment date of 

the law, unforeseen hardship might be inflicted on various litigants, especially the ones whose 

cases have attained finality. The infliction of such hardship would tantamount to an 

infringement of procedural fairness.  

Moreover, the adoption of the Doctrine into the Indian Legal Jurisprudence was in line with 

the criteria adduced by Fuller, that a legal system should substantially comply with in order to 

function in a just and efficacious manner. Termed as the ‘principles of legality’,13 these 

                                                
10 Golaknath (n 6) [¶ 76].  
11 John Finnis, Natural Law: The Classical Tradition, THE OXFORD HANDBOOK OF JURISPRUDENCE AND 

PHILOSOPHY OF LAW 24 (2004).  
12 Brian Bix, Natural Law: The Modern Tradition, THE OXFORD HANDBOOK OF JURISPRUDENCE AND PHILOSOPHY 

OF LAW 12 (2004).  
13 id. at 10.  
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unequivocally advocate the minimization of retroactive rulemaking and application while 

encourage consistency in the same.  

The endeavour undertaken by Justice Rao not only discouraged retrospectivity but also exposed 

our legal system to the dynamic character of law and the concept of judicial discretion, which 

culminated in the filling of the gaps of legal theories quite effectively.  

Acting as a complement to Article 141 of the Constitution, the Doctrine further empowered the 

Supreme Court with regards to ascertaining the extent of a particular pronouncement’s 

operation. It simultaneously struck a balance with the Doctrine of Stare Decisis, and thus the 

Blackstonian view, since it enabled the judges to opt for the retrospective or prospective 

relevance of an adjudication.  

[B.] Prospective Overruling’s Application in Cases succeeding Golaknath 

Post the Golaknath Case, the Supreme Court applied prospective overruling on several 

occasions as an expedient remedy. In the benchmark verdict of Waman Rao v. Union of 

India,14 an issue arose as to the validity of the Maharashtra Agricultural Lands (Ceiling on 

Holdings) Act, 1961. Utilizing the Doctrine of Prospective Overruling, the Court adequately 

perceived the need of promoting the procedure of land reform as envisaged under the Act, to 

facilitate the establishment of an egalitarian society.  

Similarly in Atam Prakash v. State of Haryana,15 the Court held pertinent provisions of the 

Punjab Pre-emption Act, 1913, as ultra vires the Constitution, while holding that the land 

decrees that had attained finality would remain binding on the concerned parties, and the 

declaration by the Court with respect to the unconstitutionality of the provisions would be of 

no use to the parties to the aforementioned decrees.  

Furthermore, an extremely significant invocation of the Doctrine was done in the prominent 

Mandal Commission Case,16 wherein the ratio decidendi of the Rangchari verdict17 was 

overruled. As per the Rangchari judgement, several individuals belonging to the SC and ST 

communities had been rendered reservations in promotions.  

For the purpose of facilitating an uninterrupted transition in the respective promotions, the 

Hon’ble judges held that the recommendations adduced by the Mandal Commission would get 

                                                
14 AIR 1981 SC 271 (Supreme Court of India). 
15 AIR 1986 SC 859 (Supreme Court of India). 
16 Indra Sawhney v. Union of India, AIR 1993 SC 477 (Supreme Court of India).  
17 The General Manager, Southern Railway v. Rangachari, AIR 1962 SC 36 (Supreme Court of India). 
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effectuated after five years had lapsed from the date of the verdict. Therefore, prospective 

overruling was not only applied but also extended for nearly half a decade through this 

judgement.  

As is evident from the aforementioned decisions, the incorporation and subsequent application 

of the Doctrine of Prospective Overruling to the Indian Legal Jurisprudence by the Supreme 

Court was not only reasonable, but also a boon for ensuring the furtherance of procedural rights 

and justice to the citizens of India.  

 

III. CRITICISM OF THE DOCTRINE BY H.M. SEERVAI 

Prominent Indian jurist H.M. Seervai was against the uncritical adoption of prospective 

overruling into the Indian Legal Jurisprudence. He was of the opinion that such incorporation 

might lead to radical alterations in the interpretation of India’s supreme-most law and the 

country’s judicial process.18  

His criticism stems from the verdict of the Apex Court in Deep Chand v. State of Uttar Pradesh 

& Ors.19 In this case, the Uttar Pradesh Transport Service (Development) Act, 1955 was held 

to be void ab initio for violating the fundamental rights of the petitioners under Article 31 of 

the Constitution.  

Following Seervai’s line of reasoning, in the Golaknath Case, the Hon’ble judges had agreed 

that the 1st, 4th and 17th Amendments to the Constitution were violative of Part III,20 in 

accordance with the precedent of Deep Chand. Therefore, these amendments ought to be 

treated in such a manner that they never existed in the first place. Owing to their non-existence, 

these amendments won’t be able to get revived and remain ‘valid’ without any sort of 

constitutional sanction.  

However, none of the judges that rendered the Golaknath verdict ever indicated that the 

amendments in question would lose their validity from the very date of the judgement by the 

Court. The judges had invoked the Doctrine of Prospective Overruling, causing the old 

legislation to remain undisturbed while ensuring that the new law applies to future cases.  

                                                
18 H.M. SEERVAI, CONSTITUTIONAL LAW OF INDIA 8.18 (4th edn, NM Tripathi Private Limited 1991).  
19 1959 SCR Supl. (2) 8 (Supreme Court of India).  
20 L.C. Golaknath v. State of Punjab, 1967 SCR (2) 762 (Supreme Court of India) [¶ 290].  
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On the contrary, the allusion made by Seervai was to the Principle of Prospective Invalidity,21 

that would make the old law invalid for application to scenarios in the future. Therefore, 

Seervai’s criticism of the uncritical adoption of prospective overruling into the Indian Legal 

System lacks strength.  

 

IV. CONCLUSION: MODIFICATIONS REQUIRED IN THE PROPOSITIONS 

SURROUNDING THE INVOCATION OF PROSPECTIVE OVERRULING 

As previously mentioned, Chief Justice Rao had postulated three guidelines in Golaknath, with 

regards to the application of the Doctrine by the Supreme Court. Undoubtedly, at a prima facie 

glance, these guidelines impose an excessive amount of limitations on the extent of prospective 

overruling.  

Fortunately, the Supreme Court has acknowledged these restrictions22 and has extended the 

application of the Doctrine to cases concerning the interpretation of non-constitutional statutes 

as well.23 Nevertheless, the second guideline deprives the High Courts and lower courts of the 

opportunity to utilize this Doctrine for remedying unforeseen hardship for litigants,  curbing 

the multiplicity of proceedings and thereby, preventing injustice.  

The case of State of Himachal Pradesh v. Nurpur (P) Bus Operators Union24 serves as an 

excellent example of the undue restriction imposed by the second guideline. The High Court 

of Himachal Pradesh had held invalid certain alterations brought about in the Himachal Pradesh 

Passenger & Goods Taxation Act, 1955, utilizing prospective overruling.  

However, in the appeal made to the Apex Court, the judges opined that the High Court lacked 

the power to invoke the Doctrine, while being obliged to adjudge the tax accumulation as being 

not valid ab initio.  

Such subversion of the significance of the lower courts is undeniably not in the interest of 

justice. The Supreme Court should, at the very least, permit the High Courts to utilize the 

Doctrine of Prospective Overruling under its supervision. This will not only mitigate the 

                                                
21 Thomas E. Fairchild, Limitation of New Judge-Made Law to Prospective Effect Only: "Prospective Overruling" 

or Sunbursting, 51(3) MARQ. L. REV. 263 (1968).  
22 Ganga Ram Moolchandani v. State of Rajasthan, (2001) 6 SCC 89 (Supreme Court of India). 
23 Sarwan Kumar v. Madan Lal Aggarwal, AIR 2003 SC 1475 (Supreme Court of India).  

24 (1999) 9 SCC 559 (Supreme Court of India).  



 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 

enormous workload on the Apex Court judges, but also facilitate the High Courts to more 

effectively exercise their writ jurisdiction under Article 226.25  
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