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I. INTRODUCTION 

Sexual abuse and sexual exploitation of children is the major concern of global level. Each 

state wants to protect its countries children from these heinous crimes. Therefore, on 11th 

December 1992, the UN convention on rights of the child (CRC) was ratified by India. The 

states who are members of this convention were asked to give protection to the children of their 

countries from heinous crimes like Sexual abuse, Sexual Harassment, and child pornography. 

It was the obligation of each member state in this convention to take all appropriate measures 

to protect children from Unlawful sexual practices. Therefore, “the POCSO Act, 2012” was 

the result of the CRC1. 

 

The main aim of the protection of children from sexual offenses Act (POCSO), 2012 is to 

provide protection to children from sexual offenses and to provide the establishment of Special 

courts for the trial of those offenses. Additionally, the goal of the act is to provide minors with 

an additional layer of protection in issues of sexual offenses. It was also meant to fill some 

loopholes in the existing criminal laws regulating sexual offenses under the Indian Penal Code, 

1860 but this very safeguard was ignored in the recent cases where the justice Pushpa V. 

Ganediwala delivered a judgment that set a dangerous precedent for defining sexual assault in 

courts. Bombay High Court of India held that section 7 of the Act requires skin-to-skin contact 

and the act which is committed by the accused does not fall under the Ambit of section 7 of the 

act. 

 

“The Section 7 of the POCSO Act, 2012,” says that if any person with having sexual intention 

touches the vagina, anus, breast, penis of a minor or does any other act with sexual intent is 

said to have committed the offense of sexual assault and section 354 of IPC talks about 

outraging the modesty of a woman. 

                                                
1 VIKASPEDIA, https://vikaspedia.in/education/policies-and-schemes/protection-of-children-from-sexual-

offences-act, (last visited March 18, 2021). 
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The main difference between “section 354 of IPC, 1860” and section “7 of POCSO Act, 2012” 

is that the latter attracts the lesser punishment of one year only while “section 7 of POCSO” 

Act attracts the greater Punishment up to three years. 

 

In a span of one week, only Justice Sushma V Ganediwala delivered three controversial 

judgments. The first one was given on 14th January, In Jagar Singh v. State of Himachal 

Pradesh2 she acquitted the convict of the offense under “section 376(2) of IPC” and section 5 

punishable under “section 6 of POCSO Act, 2012” on the basis that there was nothing to 

support the case of prosecution for rape. The second one was given on January 15 2021 

in Linbus Vs. State of Maharashtra.3 In this case, the Nagpur bench of Bombay High court 

acquitted the convict on the basis that holding the hands of the minor over pants while the zip 

of the pants of the accused remains open at the same time does not amount to Sexual assault 

and the third one was given on January 19, 2021, in the case of Satish Ragde Vs. State of 

Maharashtra4 in which the Honorable Court held that pressing the breast of a minor over her 

top does not amount to Sexual Assault.5  

 

This article will be mainly focusing on the case Satish Ragde v. the State of Maharashtra. 

According to the police complaint the incident took place in December 2016 when a 12-year-

old girl went out of the house to buy some guavas but didn't return for a period sufficiently 

long to alarm her mother, who continued to wander about to search. Her mother was informed 

by the neighbor that she saw a person who took the girl into his house then the mother went to 

the house of the accused person and start looking for her daughter in the house when she went 

to the first floor she saw that one room was bolted from the outside. After opening that door 

she discovered that her daughter had been locked in that room her daughter was crying 

continuously and told her mother that under the pretext of giving her guava the accused baited 

her into his house and started pressing her breast and attempted to remove her salwar then 

immediately thereafter a first information report was lodged. 

WHAT WAS THE ISSUE IN THE CASE? 

                                                
2 Jagar Singh v. State of Himachal Pradesh, Cr. M.P. (M) No. 1112 of 2014 (criminal appeal filed in High Court 

of Himachal Pradesh). 
3 Linbus v. State, Criminal Appeal no. 445 OF 2020 (Criminal appeal filed in High Court of Bombay). 
4 Satish Ragde v. State of Maharashtra, Criminal Appeal no. 161 OF 2020 (criminal appeal filed in High Court of 

Bombay). 
5 Legal Service India, http://www.legalserviceindia.com/legal/article-4835-two-judgements-disrobing-pocso-

act.html (last visited February 15, 2021). 
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Whether groping a child's breast over her clothes without skin-to-skin or direct touch comes 

under the meaning of physical contact which is defined in “section 7 of the POCSO Act, 2012.” 

It was found by the session court that the accused was guilty under “section 354(Assault or 

criminal force to woman with intent to outrage her modesty), Section 363(Punishment for 

Kidnapping), Section 342(Punishment for wrongful Confinement) of Indian Penal Code, 1860” 

and “Section 8(Punishment for Sexual Assault) of POCSO Act, 2012.” The 39-year-old Bandu 

Ragde (Accused) was convicted under “section 8 of POCSO Act” and got the punishment of 3 

years in prison by the session court. 

“Section 7 of the POCSO Act” talks about Sexual Assault and section 8 prescribes the 

punishment of Sexual Assault. 

The decision of the session court was reversed by the Bombay high court. Instead of Convicting 

the accused under the “POCSO act, 2012” the court convicted him under the “Indian Penal 

Code, 1860” for a lesser offense. It was said by justice Pushpa V. Ganediwala that the charge 

was not genuine enough to attract the greater punishment prescribed under the law. The 

Bombay High Court upheld the conviction under the section that conveyed a lesser sentence 

of one year under the IPC. This ruling by the high court of Bombay Drew criticism for its 

Limited and restricted interpretation of the offense and highlights the idea of minimum 

sentencing in legislation including “POCSO Act, 2012.” 

The reason given by the High Court was that the POCSO act constitutes a higher punishment 

and to convict a person under the POCSO act then it would require a higher standard of proof 

and allegation that were more genuine. According to “Section 7 of POCSO Act” whoever with 

sexual intent touches the vagina, penis, anus, or breast of the child or make the child touch the 

vagina, penis, anus, or breast of such person or any other person, or does any other act with 

sexual intent which involves physical contact without penetration is said to commit sexual 

assault. Therefore there are two essential ingredients in section 7-i) Physical contact. ii) 

Intention.6 The court said that since the Convict grabbed the girl over her garments this indirect 

contact would not amount to established sexual assault. The same thing also happened in State 

v. Bijender case in which a man was convicted under the sections of IPC instead of being 

convicted under the POCSO act. In this case, a 7-year-old girl had informed that the Convict 

                                                
6 BAR AND BENCH, https://www.barandbench.com/columns/the-bombay-high-court-judgment-on-sexual-

assault-a-serious-matter, (last visited March 18, 2021). 



 

INDIAN JOURNAL OF LAW AND DEVELOPMENT 

brought her into the restroom forcibly, slapped her, and tore her pants. The court held that 

tearing of garments did not establish the actual contact regardless of sexual intention was there.7 

The controversial decision which was taken on 19 January 2021 by the justice Sushma V. 

Ganediwala of the Bombay High court was stayed by the Supreme court by the bench led by 

the chief justice of India Sharad A. Bobde after Attorney general K.K Venugopal mentioned 

the case after noticing that the decision of the High court would be set as a bad precedent and 

diminish the intention of the POCSO act, 2012. 

“This Decision of the Bombay High court” related to “POCSO Act, 2012” risks making the 

law superfluous. The main aim behind the enactment of the POCSO act is to give protection to 

children against sexual assault and harassment. The proportionality rule is a significant 

guideline in criminal law. While considering the seriousness of the offense the Bombay High 

court has not given a lot of thought that the minor girl is required to more prominent protection. 

The punishment which is severe given under this Act is not because of the seriousness of the 

act or offense but because it has been committed against the child who is vulnerable. The act 

considers the vulnerability of minor victims and gives special protection to them. One specific 

concern is that the understanding of the court seems to nullify the point of “the POCSO act, 

2012.” 

It seems that while giving this judgment the Honorable court has forgotten the objective of the 

“POCSO Act” and applied the ambit of IPC instead. The precedents set down by the Bombay 

High court would lessen the punishment of the crime for the accused or culprits. Consequently, 

the given understanding by the court conflicts with the idea of the enactment. 

Instead of convicting the accused person under “section 7 of POCSO Act” the court convicted 

him under “section 354 of IPC” which attracts the lesser punishment of one year while the 

latter has the greater punishment. The reasons given by the Honorable court for doing so were 

that firstly, the prosecution has not argued that the accused has inserted his hands into the top 

of the victim before molesting the victim sexually. Secondly, it is unclear that whether the 

accused inserted his hands inside the top of the victim so therefore there is no proof of direct 

skin to skin touch and thirdly to attract the case under the ambit of “section 7 of POCSO Act” 

it is required higher edge of claims and evidence and in this case they are absent. So because 

of all these reasons, the court convicted the accused under “section 354 of IPC” instead of 

convicting him under “section 7 of POCSO Act.” 

                                                
7 THE DAILY GUARDIAN, https://thedailyguardian.com/satish-ragde-vs-state-of-maharashtra-misconceived-

interpretation-of-section-7-of-the-pocso-act-contrary-to-the-legislative-intent/ (last visited March 22, 2021). 
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II. DEFECTIVE INTERPRETIVE METHODOLOGY 

According to the honorable court ‘skin to skin’ touch is a precondition to establishing an 

offense of rape or “Sexual Harassment under section 7 of POCSO Act.” This interpretation of 

the court is problematic for certain reasons. 

Firstly, the POCSO Act is silent on the requirement of ‘skin to skin’ touch. Section 7 just says 

that if a person does an act with sexual intent and involves physical contact even without 

penetration is said to commit a sexual assault. Here, the Honorable court has misinterpreted the 

term ‘physical contact’ as ‘skin to skin’ touch. Moreover, section 7 starts with the expression 

“whoever with sexual intent touches…’’. Here also the term ‘touch’ does not imply ‘skin to 

skin’ touch. Thus, in this case, accused pressed the breast of the victim therefore the offense of 

sexual assault was complete irrespective of whether the sexual harassment was happened over 

or under the clothes. Although the distinction created by the Bombay High court is 

unprecedented in India. It is interesting to note that the common law country England does not 

make any difference between the term ‘Physical Contact’ and Skin to skin’ contact. Section 

79(8) of the Sexual Offences Act of the United Kingdom describes three-fold definition of the 

term ‘Touching’. Firstly, “with any part of the body”, Secondly, “with anything else” and 

thirdly and most importantly “through anything else”.8 

In the case of R v H,9 the court held that where a person is wearing the clothing we consider 

that touching over the clothes constitutes touching.10 

Secondly, According to section 29 of the POCSO Act, the burden of proof lies on the accused. 

Considering the special nature of the legislation, the rule of “innocent till proven guilty’ shifts, 

and the burden of proof is placed on the accused. According to section 29 of the POCSO Act, 

if a person is prosecuted under sections 3, 5, 7 and 9 of the Act, it is important for the court to 

assume that the accused has committed an attempt to commit the offense until the opposite is 

proved. 

In Justin Renjith v. Union of India11, the High court of Kerala while maintaining the 

constitutionality of section 29 of the POCSO Act, held that if the molestation committed by the 

accused against the victim being a child is established then the burden of proof lies on the 

defendant to rebut those claims. Therefore, in this case, it was established that the accused had 

molested the victim and the victim was a child, the reasoning of the court that, to convict an 

                                                
8 INTERESTING LAWS, https://interestinglaws.com/case-analysis-of-satish-ragde-vs-state-of-maharashtra/ (last 

visited March 18, 2021). 
9 R v. H, (2005) 1 WLR, (UK). 
10 LAW TEACHER, https://www.lawteacher.net/cases/r-v-h-2005.php (last visited April 5, 2021). 
11 Renjith J.V v. State Of Kerala, WP(C).No.4753 OF 2020(T) (Writ petition filed in High court of Kerala). 
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accused of an offense under section 7 of the POCSO Act requires a higher edge of claims and 

evidence is incorrect as according to section 29 the burden of proof always lies on the accused. 

Lastly, the judgment of the Bombay High court sets the bad precedent by making ‘skin-to-skin 

touch a necessary requirement to constitute an offense under section 7 of the POCSO Act. It 

will effectively allow the molesters to grab a child over his/her clothes. The act of touching the 

child under his/her clothes will work as an excuse for the molesters to get away from the 

criminal liability. This bad interpretation of the Bombay High court, in this case, has led to the 

miscarriage of justice as the Honorable court has forgotten the true intention and objective of 

the POCSO Act, 2012 i.e to save or protect a child from sexual offenses by imposing stricter 

punishment to the accused. 

 

III. ROLE OF NATIONAL COMMISSION OF WOMEN 

On 27th January the Honorable court had stayed the decision of High court given by Justice 

Sushma V Ganediwala after when Attorney general noticed that the judgment was 

“unprecedented” and will likely set a bad precedent. 

On January 25th the National Commission for Protection of Child Rights had entreated the 

Maharashtra Government to file an urgent appeal against the decision of the High court because 

of the bad interpretation of what constitutes Sexual assault of a minor. The body for children’s 

right said that the judgment of the High court needed to be reviewed because it has the bad 

interpretation of the law and it is disrespectful to the minor.12 Several activists and child rights 

bodies had shown criticism of this judgment. They are naming it totally unsuitable, obnoxious, 

outrageous, and unacceptable. 

NCW filed an appeal against the decision of the Bombay High court in this case which was 

given by the Sushma V Ganediwala. NCW has said that this interpretation of the law by the 

Honorable Court is unreasonable and bad in law. The plea said that by a plain reading of section 

7 it is cleared that Sexual assault in terms of section 7 is predominantly a touch by the offender. 

The plea further said that if an accused touches a victim or the body part of the victim with 

sexual intent then the offense of sexual assault is complete. No further classification of the term 

‘Physical contact’ is to be done in this regard. The petition added that actual contact cannot be 

given a bad understanding of touch or contact without clothes. 

 

                                                
12 LIVE LAW, https://www.livelaw.in/top-stories/pocso-skin-to-skin-judgment-supreme-court-national-

commission-for-women-bombay-high-court-skin-to-skin-judgment-168911, (last visited March 18, 2021). 
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IV. CONCLUSION 

In this case, the honorable court acknowledged that punishment should always be proportionate 

to the seriousness of an offense but it had forgotten the main objective and intention of the 

legislation that juveniles need much more protection because of their vulnerability, and because 

of this motive only the POCSO Act, 2012 was enacted to provide adequate protection and 

safety to the children i.e the most vulnerable section of the society. To fulfill this motive said 

the legislation provides a more serious punishment than the IPC. POCSO Act talks about both 

genders whereas the Indian Penal Code is women-centric. The reasons which were given by 

the Honorable court, in this case, go against the intent of the POCSO Act, 2012. It was made 

to protect and safeguard the child from the heinous crime of sexual abuse and harassment. The 

POCSO Act was amended in 2019 to provide and ensure the healthy, physical, mental, 

emotional, intellectual, social development of the child but because of bad interpretation of the 

law, the court made the law obsolete and set a bad precedent for the future cases. This was not 

the only case in which the intention of the POCSO Act was ignored but within a span of one 

week only Justice Sushma V Ganediwala delivered three judgment and in all the three 

judgments the intention of the POCSO Act was ignored, the accused in these three cases were 

convicted under the IPC instead of being convicted under POCSO Act which inflicts the severe 

punishment. If the legislature wanted to restrict the scope of “section 7 of the POCSO Act” 

then it would have mentioned the requirement of ‘skin-to-skin touch explicitly. Therefore, the 

court by itself does not apply the defective interpretative methodology to restrict the punitive 

scope of section 7 of the POCSO Act, 2012. By seeing these problematic observations of the 

Bombay High court the National Commission for women has thus, decided to challenge the 

judgment in the apex court i.e Supreme Court. However, the Honorable Supreme Court after 

the submission of the Attorney General stayed the judgment of the High court for now as it 

will be likely to set a bad precedent. The appeal filed in the Supreme Court will provide an 

opportunity to the court to give a better interpretation of the legislature by keeping the intention 

of the POCSO Act in mind for the safety and wellbeing of juveniles. 

 

 

 


