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ABSTRACT  

Guaranteeing the justice through enforcement of the law which has been considered as the 

stereotypes and prejudice that ensure to take accountability over the judicial system to act as 

check over the abusive manner of the human power in nature of protecting the human rights 

violation. Wide spectrum of the whole terminology revolves around the issues and segregation 

faced after legalising or decriminalizing the consent of two adults for overturning into the 

colonial era. Silence of the legislative on antipathy towards the marginalized and minority have 

repulsive the attitude of the societal identifiable crisis, as an outcome restrain the fundamental 

rights to leave them in the vulnerable circumstances. Prevailing as well as dominant norms 

which cannot be invoked for the circumvent the constitutional power on the normative 

recognition to force for promoting equality. After the decriminalization of the unnatural offence 

by the legislative statute, the society at large did not show a large variety of acceptance or any 

type of welcoming but there was an ample of reason within which this particular section is not 

accepted because of the conflict among customs and legal provision. The collusion of the 

traditional practices and the legislature provision within which the violation of human right is 

not been tolerated as the protection of unnecessary act or conduct is been guided under the rule 

of book of country i.e. Constitution and even though if the policies and customs which are 

made by the individual set of interest not by seeing under the general set assumption then the 

societal norms will be headed second prior towards the legal protection.     

Keywords – Enforcement of law, Legislation, Constitutional Power, and Silent Crime.  

Analysis and light in the evidential circumstances happening in the arena of LGTBQ+ 

communities  

 

I. INTRODUCTION 

Torture, Violence, and inequality among the society are quite common nowadays not because 

of lack of modification as well as no upliftment of the economy but the main element which 

ensures the disparities conceptualization is the individual mentality. Universalistic human 
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moral and principle ethical values are more instinct by adjourning the initial response regarding 

wisdom as well as legality within the boundary of the court. Correspondence with the offense 

of sodomy under the English law that the consent has considered as immaterial and unnatural 

against the order of nature which ultimately claimed as vague.1 The multiplicity of the problems 

and unsolved issues regarding the sexual orientation are always in the route to expose the 

people within the most cantered stigmatized as well as controversial enduring pattern. The main 

agenda which will be highlighted to determine the Constitutional and Criminal validity of 

section 377 of IPC [penetration or incline is sufficient enough to constitute the carnal sexual 

intercourse which necessarily turned out to be the offense] which objectify either the 

manifestations of the internal conflict or the breaking of gender equality norms.2 The purpose 

will uphold the crucial circumstances related to the TGNC people's emphasis on the individual 

care irrespective of the intentional factors which bifurcate the vast level of convicted victims. 

Prohibition through the enumerate grounds which includes the segregation on the impugned 

section based on "denial from all the moral grant of citizenship and a fair chance for the 

preferential though equal participation". Legal approval from the statutory as well as 

administrative authority and recognition of the colonial values addresses the enactment of the 

uniform codification of the law which were inbuild for the betterment of the minorities. All the 

defined fundamental rights are imposed within the state boundaries but the government is 

unable to enforce or to create any special law or policies which can ensure the security of 

interest and protect them from the abusive treatment.3 Inefficient regarding the thought of 

vagueness and backwardness related to the consensual relationship between the same gender 

was proven wrong in the judgment of Naz Foundation which subsequently stated as laudable 

that implanted a new vision by the reformation of the arbitrary reasoning including the essential 

segments that might be mandatory for the proper functioning of the country. The bench of the 

judiciary which was held under the circumstances as S.377 of Indian Penal Code which 

elaborates that criminalizing the consensual unnatural sex was headed under the irrational 

                                                             
1 Dipika Jain, Impact of the Decriminalization of Homosexuality in Delhi: An Empirical Study, UA Little Rock 
(05 April, 2021, 08:20 A.M.), https://ualr.edu/socialchange/2013/01/13/impact-of-the-decriminalization-of-

homosexuality-in-delhi-an-empirical-study/ 
2 Zainab Patel, The Long road to LGTB equality in India, UNDP (05 April, 2021, 09:00 A.M.), 

https://www.in.undp.org/content/india/en/home/blog/lgbtequalityindia.html 
3 Annie Banerji, one year after landmark ruling for LGTB+ rights in India, challenges persist, Reuters (05 April, 

2021, 9:30 A.M.), https://in.reuters.com/article/us-india-lgbt/one-year-after-landmark-ruling-for-lgbt-rights-in-

india-challenges-persist-idUSKCN1VR256 
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criteria, indefensible situation, and manifestation arbitrary.4 The offenses which are concluded 

by the description is cognizable which is ultimately neither bailable nor compoundable wherein 

some of the condition was stated that if a person has been arrested by the police without 

possessing any type of warrant then that particular person will be released even not taking any 

amount of the price and the petition or application has been drafted for trails then it will be held 

as void. There are few of the exceptions which should be illegal under the offense of the 

individual hearing before or in front of magistrate i.e. sodomy “Penile – anal, oral, and animal 

penetration or the carnal intercourse as well as bestiality “cruel behaviour” should be boned 

against the order of nature and law.5 

Within the finding which was studied was under the state parameters – Increase in self-

confidence within the stakeholder of the varied group, reduction in the state of harassment, 

immense level of societal acceptance, and increase in familial acceptance. The claim for 

empowerment which enabling towards the defend from the fights and rights, even there is 

against the law enacted or enforced by the state authorities while dealing with the behavioural 

difference. The status of getting reduce the “unapprehend towards the felons” for the creation 

of atmosphere related to the discrimination for encouraging the different perspectives of 

spheres of life.6 Criminal sanction over the effect against the LGBTQ community inclusion of 

violence for the fear of implications without having the fear of social segregation, ridicules, 

disparities from the opportunities, and stigmatization. The significant number of the offer such 

practices until and unless of the regular of the fact regarding the punishable offense within 

which the instances of polices harassment still the continuing but now the law is in both the 

side as the public growth is related to the law as well as statute. The total acceptance for the 

marginalised gradual process of the certain which has been marked changes for the societal 

perception over the awareness within which it states the societal allowance begun the respect 

of jurisdictional section of the society.7   

                                                             
4 Kyle Knight, Section 377 is history but young LGTB Indians need concrete policies to protect them from 

bullying, HRW (05, April, 2021, 11:40 A.M.), https://www.hrw.org/news/2019/06/24/section-377-history-young-

lgbt-indians-need-concrete-policies-protect-them-bullying  
5 Winy Diagavane and Anubhav Das, An analysis of Conversion therapy in India: the need to outlaw and the allied 

socio-cultural concerns, LSE (05 April, 2021, 15:30 P.M.), https://blogs.lse.ac.uk/gender/2020/06/15/an-analysis-
of-conversion-therapy-in-india-the-need-to-outlaw-and-the-allied-socio-cultural-concerns/ 
6 Nicole Gieselman, Meet 3 Local Fighting for LGTBQ Equality, Global Giving (05 April, 2021, 20:25 P.M.), 

https://www.globalgiving.org/learn/local-leaders-fighting-for-lgbtq-

equality/?gclid=CjwKCAiAnvj9BRA4EiwAuUMDfzghaNurdh4k7aqaFppaohgE79xeumi-

RYVbNyMdZyeiqSxA9tx_bhoClasQAvD_BwE 
7 Rebecca A. Clay, Decriminalizing Homosexuality in India, APA (06 April, 2021, 10:30 A.M.), 

https://www.apa.org/monitor/2019/02/homosexuality-india 
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II. GENERICAL CRIMINALISATION AND DE-CRIMINALIZATION 

OF THE ACTION 

Consent or consensual conduct is always against the order of law as well as the interest of the 

human being irrespective whether the person is a homosexuals or heterosexuals, the evolving 

nature of the regulations can be considered as a clutch of the plea which was filed to scrap the 

“draconian section” which was enumerated in the year of 1861. Holding up the partly struck 

down it has been precisely exercised that violative action towards the fundamental right for 

privacy can lead to punishment as well as the continuation of fine in the form of remedies 

though under no section of the acts, policies, alliances, and provisional proceeding within 

which consent has been considered as an immaterial emotion.8 Specification regarding the 

decriminalizing the case that states the boundaries which enact the dynamically and will be 

forced in the cases of children, men, female, and animal. The weapon which was embarked as 

the restraining order related to the harassment for the LGBTQ+ community which resulted 

within the discrimination against all type of genders and sexes. If there is a portion or set of the 

section which ensure the statute of preserving the fundamental rights from the harass and abuse 

to the members, the ultimate punishment should not be imprisonment or solitary confinement 

but also there is a need for “recognizing the right to love”.9 

A new dawn for the right to personal liberty with the consistently denied by the society for full 

acceptance, laws should be enacted to conserve the religion, change the mindset, and restoring 

dignity. The tortuous route which bid from the decades of the colonial era was repealed within 

the initiative taken upon the government in the year 2001 that battled between the states, courts, 

and government until the final verdict came into action.10 There were several socio-economic, 

political, and religious groups that should be mobilized for the restoration of law, that 

particularly deny the order of perceived as the “miscarriage or unwanted circumstantial appeal 

filed for sake of achievement of justice”. The unanimous petition was passed within the 

consents of the people which undermine the ruling of the Supreme court which amended the 

parliamentary act that should be promptly enshrined ‘Sodomy’ law for ensuring the pleading 

of equality. Immediate decriminalize can uphold the constitutionality of S. 377 of the Indian 

                                                             
8 Abhishyant Kidangoor, India’s Supreme Court Decriminalizes Homosexuality in a Historic Ruling for the 
LGBTQ Community, Time (06 April, 2021, 13:10 P.M.), https://time.com/5388231/india-decriminalizes-

homosexuality-section-377/ 
9 Aditya Cyas, Tracing the Decriminalisation of Homosexuality in India, RSRR (06 April, 2021, 15:25 P.M.), 

https://rsrr.in/2018/11/06/tracing-decriminalization-homosexuality-india/ 
10 Aparna Narrain, Section 377 judgement on same sex relations: One year later, has anything changed, The Hindu 

(06 April, 2021, 16:40 P.M.), https://www.thehindu.com/society/section-377-judgement-one-year-

later/article29342570.ece  
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Penal Code which was stated that it is been headed under the “provisional doubt of legally 

unsustainable”, the court that unlocked the spaces for lending a certain legitimate for the 

demand as the anti-discriminatory measures for the socio-economic benefits.11 For the criteria 

of the abolishment of the colonial era which has been also termed as the cruel period in the 

history often elaborated as the law that added under the list of sodomy which was occasionally 

inherited and usually took towards the path of discrimination.12 

The generic legacy which was framed among the postcolonial and pre-ancient period of the 

democratic state would be before upholding the customs, morality, and codes that will blatantly 

violate the right which is possessed by the human for protecting the common interest of the 

nation worldwide. Embracing the spectrum of the communities who are marginalized or 

minorities have always been under question for the sexuality as well as gender, the difficulties 

which are faced is under the nature of innumerable within which in the present era the only 

accepted orientation is heterosexuals, and homosexual people or individual have been taken 

under the consideration as abnormal people.13 There are few exclusion and segregation acts 

which are done by the people of society that have a large impact over the mental as well as the 

physical condition of an individual and they are –  

1. Society, parents, and authorities do not allow to continue the education as a subsequent 

outcome the people who are been headed under the LGBTQ+ community face dropping 

out from the schools as well as college. 

2. Minimal acceptance from the side of the family as well as surrounding usually lead to 

throwing out of the house or leaving the place. 

3. Under the ethical, customary, and societal aspect the abnormality only lies in the people 

who face the problem of identifying sexual orientation are usually ignored by the people 

in the community. 

                                                             
11 Daina Rudusa, One year since repeal of section 377 in India: A third of the world’s Countries continue to 

criminalize same-sex relations, Out Right International (06 April, 2021, 21:15 P.M.), 
https://outrightinternational.org/content/one-year-repeal-section-377-india-third-world%E2%80%99s-countries-

continue-criminalize-same-sex  
12 Neerja Gumani, Unnatural offences under the IPC, Academike (07 April, 2021, 07:45 A.M.), 

https://www.lawctopus.com/academike/unnatural-offences-under-the-ipc/ 
13 Vaheshwari Deswal, Unnatural offences: Decrypting the phrase, ‘Against the order the nature’, Time of India 

(07 April, 2021, 08:40 A.M.), https://timesofindia.indiatimes.com/blogs/legally-speaking/unnatural-offences-

decrypting-the-phrase-against-the-order-of-nature/ 
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4. Coming up or getting out of the closet leads to harassment, abusive conduct, ragging, 

embracing activities, and molestation which affect an individual very grievously that it 

leads to an attempt to suicide or ending up life.14 

III. LEGAL STATUTE 

i. Article 14, 15, 19, 21, and 32 of the Indian Constitution  

ii. S. 375, 377 of Indian Penal Code 

Conclusion - The Ray of support within the dark age of the contemporary era  

Enforcement of the law and natural justice which should be sustained for passing the resolution 

among the humankind that does not restrict the control over the mindset of anyone that can 

lead to persistently avoidance of disparity. Concerting the steps for the conservative religion 

within the ambit of the largest democratic country which has observed the modernist trends 

and trajectories action for secularizing the display of culture that entrenched attitude for the 

response of the family. As a member of the UN, the side of the argument which was raised 

which was held as the most disappointing as the condition that was lie down has circumstances 

regarding the stigmatizing the democracy and republic for not providing equal opportunities as 

well as status within the society. Progressive law has been taken under the boosting up of the 

growth as well as development in the nation, but the LGBTQ+ community or homosexuals is 

still been considered taboo in the society which shoves a carpet of the oblivion under the 

population. On the date of 6th September 2018, the day within which the verdict of 

unanimously which held the decision unconstitutional as the autonomy of the infringement of 

the rights that ultimately legalize homosexuality in India. The government has passed a 

legislative provision for the condemned marriage of the marginalized people and should take 

the remedial actions for the stoppage of suffering or the initial exploitation from the people. 

Enhancement of the economy can only be possible when the people as a whole will support the 

governmental authorities as well as the law which are enacted then only the reputation and 

status of the society will be uplifted.  

 

                                                             
14 Nicole Gieselman, Meet 3 Local Fighting for LGTBQ Equality, Global Giving (07 April, 2021, 09:25 A.M.), 

https://www.globalgiving.org/learn/local-leaders-fighting-for-lgbtq-

equality/?gclid=CjwKCAiAnvj9BRA4EiwAuUMDfzghaNurdh4k7aqaFppaohgE79xeumi-

RYVbNyMdZyeiqSxA9tx_bhoClasQAvD_BwE 
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