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Introduction 

The Singapore International Arbitration Centre Rules, 2016 (hereinafter referred to as the 

“SIAC Rules” or “Rules”), which were released in July 2016, have brought about several 

significant changes to the process of international arbitration. One of the major aspects 

detailed in the Rules pertains to joinder of third parties to arbitral proceedings. 

As far as the earlier SIAC Rules (2013) were concerned, the provisions regarding joinder 

were detailed in Rule 24. As per this rule, the tribunal could allow the joinder of one or more 

third parties to an arbitration, based on the application of a party. However, this could only be 

done when such person was a party to the arbitration agreement and had given written 

consent to the same.  

The 2016 Rules address the concept of joinder in a more detailed manner and have also 

envisioned intervention by non-parties to an arbitration. The provisions regarding the same, 

have led to discussionsabout the situations in which a third party may be allowed to be 

included  as a party to an arbitration proceedings.  

This article delves into the issue of joinder of third parties from various angles, and attempts 

to come to a conclusion regarding the issue. 

Provisions regarding joinder of parties 

Rule 7 of the current SIAC Rules deals with the joinder of third parties to arbitration 

proceedings. The rule specifies that after the constitution of the Tribunal, a party or non-party 

to the arbitration may apply to the Tribunal for joinder in an arbitration as a Claimant or a 

Respondent, provided either that: 

(i) the additional party is prima faciebound by the arbitration agreement; or  

(ii) all the parties involved, have consented to the joinder.1 

 
1 SIAC Rules, 2016, Rule 7.8. 



 

 

Judicial treatment of joinder of third parties 

At this juncture, it is vital to understand when third parties, or non-parties to an arbitration 

agreement, may be joined to arbitral proceedings. For this purpose, it is helpful to first 

consider the judgments of courts regarding joinder in general, before appraising the new 

SIAC Rules. 

In the past, courts have taken a rather strict approach towards joinder of non-parties to the 

arbitration agreement. One example of this stance is the case of Indowind Energy v. 

Wescare(India),2 wherein the Supreme Court of India observed that in the absence of an 

arbitration agreement between the parties and a contract incorporatingsuch agreement, it may 

be concluded that the party in question is not a party to the arbitration agreement. In fact, this 

approach was taken notwithstanding the fact that in this case, the non-signatory was an alter-

ego of the signatory.  

Further, in the case of The City of London v. Sancheti(U.K.),3 the English Court of Appeal 

had observed that a mere legal or commercial connection to the agreements containing an 

arbitration clause, is not sufficient to bind a non-signatory to an arbitration agreement. 

It may be noted that in the case of GMR Energy v. Doosan Power Systems (India),4 the Indian 

court observed that Rule 7 of SIAC Rules would only apply at a stage after the 

commencement of arbitration and if a party is not named as a party to the arbitration in 

accordance with Rule 3, Rule 7 would have no application. 

Thus, it can be seen that traditionally, the existence of an arbitration agreement between the 

parties to the dispute has been considered fundamental to the invocation of arbitration.  

Criteria for joinder under the siac rules, 2016 

It is evident that the new SIAC Rules are intended to provide increased scope for third parties 

to be joined to existing arbitrations. One aspect revealing this intention, is the usage of the 

word ‘or’ in Rule 7, which confirms that the fulfilment one of the two conditions laid down, 

would suffice for a joinder to be considered. 

Now, it is pertinent to evaluate the standards and criteria by which to decide when a joinder 

may be allowed under the Rules. 

4.1 Theories for determining whether a non-signatory is prima facie bound 

 
2Indowind Energy Ltd. v. Wescare (I) Ltd. &Anr., 2010 (5) SCC 306. 
3The City of London v. Sancheti, (2008) EWCA Civ. 1283 (U.K.). 
4GMR Energy Limited v. Doosan Power Systems India, CS (Comm) 447/2017. 



 

 

The first condition mentioned in Rule 7 is that the additional party to be joined must be 

‘prima facie bound’ by the arbitration agreement5 rather than be a ‘signatory’ to the 

arbitration agreement. This allows a party to apply for joinder in circumstances where the 

non-party to the arbitration is a non-signatory to the arbitration agreement. There are several 

legal bases which may be applied to see whether a non-signatory is ‘bound’ by an arbitration 

agreement.  

The first theory includes the principles of implied consent, third party beneficiaries, 

guarantors, assignment and other transfer mechanisms of contractual rights. These principles 

apply to private as well as public legal entities. The second theory involves the doctrines of 

agency, apparent authority, piercing of the veil, joint venture relations, succession and 

estoppel. They do not rely on the intention of the parties, but rather on the force of the 

applicable law.6 

In addition to this, the legal standard governing whether a non-signatory to an arbitration 

agreement is bound by a contract, is based on the traditional legal concepts of the laws of 

contract and agency.7 

4.1.1 The doctrine of ‘equitable estoppel’ 

One key principle on the basis of which arbitration agreements may be extended to non-

signatories, is ‘equitable estoppel.’ Under this principle, if a non-signatory knowingly accepts 

the direct benefits of a contract containing an arbitration agreement, the party may be 

compelled by a signatory to participate in the arbitral proceedings.8 In the case of American 

Bureau Shipping v. Tencara Shipyard S.P.A,9 the US Court of Appeals held that the investors 

were estopped from denying their obligation to arbitrate, as they had received a direct benefit 

from the contract containing the arbitration agreement. Under the principle of equitable 

estoppel, arbitration may be compelled by a non-signatory10or a signatory.11 

4.1.2 The doctrine of ‘alter ego’ 

Another basis on which third parties may beheld to be bound to the arbitration agreement, is 

 
5 SIAC Rules, 2016, Rule 7.8(a). 
6Chloro Controls (I) P. Ltd v. Severn Trent Water Purification Inc. &Ors., (2013) 1 SCC 641. 
7Thomson-CSF, S.A. v. American Arbitration Association, 64 F.3d 773, 776 (2d Cir. 1995). 
8American Bureau of Shipping v. Tencara Shipping SPA, 170 F.3d 349 (2nd Cir 1999) (U.S.). 
9American Bureau Shipping v. Tencara Shipyard, 170 F.3rd 349 (2nd Cir., 1999). 
10Sunkist Soft Drinks, Inc. v. Sunkist Growers Inc., 10 F.3d 753 (11th Cir 1993) (U.S.). 
11McBro Planning and Development Co. v. Triangle Electronic Construction Co., Inc., 741 F.2d 342 (11th Cir. 

1984) (U.S.). 



 

 

the principle of alter ego. A non-signatory has been held to be bound in a cases where a 

subsidiary signed thearbitration agreement, but its parent company was controlling and 

directing itregarding the commercial transaction to which the arbitration clause pertains.12 

In another instance, the French Court of Appeal refused to set aside an award by the ICC 

Tribunal, extending an arbitration agreement to a parent company and an affiliate 

concern.13This was because it became apparent to the Court that the companiesformed a 

single economic reality and any distinction would only be cosmetic.  

Further, the U.S. Court of Appeals in Bridas S.A.P.I.C. v. Government of Turkmenistan,14 has 

held, in the context of the government being held responsible for its instrumentality, that a 

non-signatory may be bound to an arbitration agreement if it is an alter ego of the signatory. 

4.2 Necessity of consent of all parties involved 

The second condition cited in Rule 7 of the SIAC Rules, is that the consent of all the parties, 

including the party sought to be joined, must be obtained.  

Based on this criterion, it can be argued on one hand that a mere enabling provision is not 

enough to warrant such a joinder. Arbitration proceedings are a creature of contract between 

the parties and in the absence of agreement of all parties, it is not possible to join third parties 

to arbitration proceedings. For example, in the case of “The Titan Unity,”15 the Singapore 

High Court held that the consent of all concerned parties was required to join a non-signatory 

to arbitration proceedings and also that it was for the tribunal to decide on the issue of 

joinder. 

Similarly, the Singapore Court of Appeal, in P.T. First Media v. Astro Nusantara,16 

considered the issue and found that the SIAC Rules do not provide for the so-called ‘forced 

joinder’ of third parties, without the consent of the parties. The decision highlights the care 

that parties and the tribunals need to take while considering extending the jurisdiction of an 

arbitral tribunal to non-parties. 

On the other hand, it is quite evident that Rule 7 of the SIAC Rules allows application for 

joinder of a third party if either the additional party to be joined is prima facie bound by the 

 
12Richard Bamforth, et al. Joining Non-signatories to an Arbitration: Recent Developments, 3 THE IN-HOUSE 

PERSPECTIVE (2007). 
13Dow Chemical v. Isover St. Gobain, ICC Award No. 4131. 
14Bridas S.A.P.I.C. v. Government of Turkmenistan, 345 F.3d 347 (5th Cir. 2003). 
15The Titan Unity, [2013] SGHCR 28. 
16P.T. First Media T.B.K. v. Astro Nusantara International B.V., [2014] 1 SLR 372. 



 

 

arbitration agreement; or if all parties, including the additional party to be joined, have 

consented to the joinder of the additional party. The usage of the phrase ‘any of the following 

criteria’ in the Rule implies that the conditions are disjunctive and do not need to fulfilled 

simultaneously. Therefore, the consent of the parties is not always mandatory and does not 

need to be obtained in all cases. 

Joinder and the confidentiality obligation 

One of the concerns put forth regarding  joinder of a third party to arbitration proceedings, is 

that it would result in a violation of the confidentiality obligation under Rule 39, apart from 

the implied confidentiality obligation in arbitration.  

Rule 39 states that parties, arbitrators and persons appointed by the Tribunal shall treat all 

matters relating to the proceedings and the award as confidential at all times, unless otherwise 

agreed by the parties. In essence, this reflects that the discussions and deliberations of the 

Tribunal shall be confidential.17 

Courts consider the privacy of the arbitral process as a crucial element in ensuring utmost 

secrecy, which in turn requires an implied obligation of confidentiality as a prerequisite in 

arbitration, irrespective of any clear confidentiality arrangement between the parties.18 

In Societe True North et Societe FCB International v. Bleustein,19 the French court held that 

unwarranted and unilateral disclosures by one party breached the duty of confidentiality. In 

Hassneh Insurance v. Steuart J. Mew,20 the implied duty of confidentiality was extended and 

it was stated that the disclosure of materials prepared in contemplation of an arbitration, 

would be a violation of the sanctity of privacy in arbitration. 

It is clear that the courts have generally opined that where a third party has been made party 

to the proceedings without the consent of the parties, it would result in a violation of the 

principle of party autonomy. 

However, it is pertinent to discern that confidentiality in arbitration is not an absolute rule 

which applicable on a blanket basisor without reason. There may be circumstances where the 

rule can be overridden by other factors. Tribunals have the authority to deal with them 

 
17SIAC Rules, 2016, Rule 39.1. 
18Christoph Henkel, The Work-Product Doctrine as a Means toward a Judicially Enforceable Duty of 

Confidentiality in International Commercial Arbitration, 37 N.C.J. OF INT’L L. (2012). 
19Societe True North et Societe FCB International v. Bleustein, Tribunal de commerce [Commercial Court] 

Paris, 2003 REVUE DE L’ARBITRAGE 189, Sept. 17, 1999. 
20Hassneh Insurance v. Steuart J. Mew, (1993) 2 Lloyd’s Rep. 243 (K.B.) 



 

 

appropriately on a case-to-case basis.  

In line with this, the idea that the private character of the arbitral process inevitably equates to 

a presumption supportive of privacy on ‘a blanket basis,’ was rejected by the Court in the 

case of Department of Economic Policy v. Bankers Trust.21 

Moreover, Rule 39.2 of the SIAC Rules itself lays down exceptions wherein disclosuresfor 

the purpose of applications under Rule 7 are allowed.22 Applications for joinder, by virtue of 

falling under Rule 7, are thus covered under the exceptions to the confidentiality rule. 

In addition to this, there are several recognised exceptions to the general rule of 

confidentiality, which have developed over time. Some of them are consent of the parties, 

interest of justice, disclosure by order of the court and protection of legal rights. In Dolling-

Baker v. Merrett, the Court held that disclosure is acceptable if the court is “. . . satisfied that 

despite the implied obligation, disclosure and inspection is necessary for the fair disposal of 

the action.”23 

It is also to be noted that the right of certain interested third parties to know the existence and 

outcome of the arbitration has been recognized, such as parent companies, shareholders, 

corporate auditors, insurance companies and even parties interested in acquiring a company. 

Joinder and contractual privity 

Another apprehension with respect to joinder of third parties, is the possible violation of the 

privity of contract. The doctrine of privity of contract, according to which contracts can only 

be enforced between the parties, is a major principle applicable in a majority ofjurisdictions. 

This would imply that only parties to the contract are allowed to participate in arbitral 

proceedings. In the case of Logan-Baldwin v. L.S.M. General Contractors.,24the court upheld 

the doctrine of privity of contract and dismissed the case because the party in question was 

not privy to the contract. 

Even in case of connected companies, the principle of contractual privity has been upheld. 

Corporations are in principle separate legal entities even if they carry out their business under 

a group structure. This status of a separate legal personality implies that a contract is only 

 
21Department of Economic Policy v. Bankers Trust, (2004) EWCA (Civ) 314 (K.B.). 
22SIAC Rules, 2016, Rule 39.2(f). 
23Dolling-Baker v. Merrett, (1990) 1 WLR 1205 (K.B.). 
24Logan-Baldwin v. L.S.M. General Contractors Inc., 942 NYS 2d 708 (2011). 



 

 

binding upon the legal personwho appears as a party thereto. As a consequence, an arbitration 

clause or an arbitral award only binds the specific party which agreed to arbitrate.25 

However, it is to be appreciated that the whole arbitration process is intended to serve justice 

and equity, so it would be unfair to marginalize a third party that is related to the business 

transactions, even if it did not sign the agreement. 

The case of Ali Shipping Corporation v. Shipyard Trogir26 is a leading precedent on 

confidentiality in arbitration, wherein the Court of Appeal formulated five exceptions to the 

implied duty of confidentiality: the consent of the party who initially produced the material; 

an order of the Court; the leave of the Court; for the protection of the legitimate interests of a 

party to the arbitration; and where ‘public interest’ calls for disclosure. 

Hence, joinder of third parties will not result in a violation of contractual privity if it falls 

under the exceptions extracted above. 

Conclusion 

The provision under Rule 7 of the SIAC Rules essentially means that for a third party to be 

impleaded into arbitration proceedings without the agreement of all parties, it would have to 

be a signatory to the contract in dispute, or to an agreement containing the arbitration clause. 

It is true that sometimes, applications for joinder of third parties are unnecessary requests 

aimed at stretching out the proceedings and turning them into expensive, multi-party 

arbitration proceedings.It is also a fact that the system of arbitration itself is largely 

dependent on the consent of parties. Thus, forced joinder,or even intervention of third parties, 

could come in conflict with the basic principles of arbitration. 

Nevertheless, it is an undisputable fact a major objective of arbitration is the expedited and 

inexpensive disposal of the matters involved, so that they do not become the subject of future 

litigation between the parties.Therefore, when several parties are involved in a dispute, it is 

usually considered desirable that the dispute should be dealt with in the same proceedings 

rather than in a series of separate proceedings. This saves time, money, multiplicity of 

litigation and avoids the possibility of conflicting decisions.27 

 
25 William W. Park, Non-Signatories and International Contracts: An Arbitrator’sDilemma, 2DISPUTE RES. 

INT’L84 (2008). 
26Ali Shipping Corp. v. Shipyard Trogir, (1998) 2 All ER 136, 146 (K.B.). 
27ALAN REDFERN AND MARTIN HUNTER, LAW AND PRACTICE OF INTERNATIONAL COMMERCIAL ARBITRATION 

(4th ed. 2015). 



 

 

In conclusion, it can be said with certainty that on careful observation, it is apparent the 

aspect of joinder of third parties is a much-needed addition to the SIAC Rules and it must be 

used reasonably, with a view to fulfil the ends of justice. 


