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1. INTRODUCTION 

Domestic violence is one of the major reasons for sickness, poverty, disability and 

homelessness among women across the world. Women form the majority of the victims of such 

forms of violence; more than any other group or section of society. The issue is exacerbated 

when, in almost all countries across the world, enforcement authorities choose to ignore the 

pleas and cries for help of the victims.1 Domestic violence or intimate partner violence, 

according to the World Health Organization, “refers to behaviour by an intimate partner or ex-

partner that causes physical, sexual or psychological harm, including physical aggression, 

sexual coercion, psychological abuse and controlling behaviour.”2 

Psychological abuse, often called emotional abuse, is a form of abuse, characterized by a person 

subjecting or exposing another person to behavior that may result in psychological trauma, 

including anxiety, chronic depression, or post-traumatic stress disorder.3 In India, domestic 

violence is defined by the Domestic Violence Act of 2005 that states that any act that “harms 

or injures or endangers the health, safety, life, limb or well-being, whether mental or physical, 

of the aggrieved person or tends to do so and includes causing physical abuse, sexual abuse, 

verbal and emotional abuse and economic abuse” to a woman in a domestic relationship 

constitutes domestic violence.4 The legislation is not gender neutral. The definition also clearly 

sets out that mental distress caused to women can also be classified under the legislation. A 

shocking estimated 21% of married women over the age of 15 in India have been subject to 

domestic abuse by their husbands.5 Violence against women can cause severe mental health 

issues in the long term and it impacts not only the women involved but also their children, their 

families and the communities that they are a part of. The real impact of domestic violence also 

                                                
1 BONITA MEYERSFIELD, DOMESTIC VIOLENCE AND INTERNATIONAL LAW 36 (Hart Publishing, United 
Kingdom 2012). 
2 Violence against Women, WORLD HEALTH ORGANIZATION, (Apr. 14, 2021, 9:15 AM), 

https://www.who.int/news-room/fact-sheets/detail/violence-against-women. 
3 Donald G. Dutton, Patriarchy and Wife Assault: The Ecological Fallacy, 9(2) VIOLENCE AND VICTIMS 

167-182 (1994). 
4 Protection of Women from Domestic Violence Act, 2005,  § 3, No. 43, Acts of Parliament, 2005 (India). 
5 Sudha Chaudhary, Domestic Violence in India, 1(2) J. IND. RESEARCH, 146 (2013).  

https://en.wikipedia.org/wiki/Abuse
https://en.wikipedia.org/wiki/Psychological_trauma
https://en.wikipedia.org/wiki/Anxiety_disorder
https://en.wikipedia.org/wiki/Chronic_depression
https://en.wikipedia.org/wiki/Post-traumatic_stress_disorder
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manifests in long-term mental health problems and is therefore very difficult to accurately 

estimate. The National Coalition Against Domestic Violence, a non-profit organization based 

in the United States that has been involved in the fight against domestic violence for over four 

decades defines domestic violence as “the willful intimidation as part of a systematic 

pattern of power and control perpetrated by one intimate partner against another.” 6  

Taking into consideration the numerous international treaties and covenants, it is clear that 

domestic violence has also been condemned and identified as a violation of human rights by 

the international community. There have also been plenty of declarations and statements by the 

United Nations Secretary General, the General Assembly, Special Rapporteurs and other 

bodies about violence against women. However, the enforcement and pro-activeness in 

terms of implementation have been far from satisfactory.  

2. PSYCHOLOGICAL IMPLICATIONS OF DOMESTIC VIOLENCE 

Psychological and emotional violence against women include repeated verbal abuse, 

harassment, confinement and deprivation of physical, financial and personal resources.7 Many 

less apparent types of abusive conduct include harassment, the use of threatening looks or 

movements, attempts to manipulate an intimate partner's reproductive health (for example, 

refusing to use contraceptives during intercourse), and displays of psychological violence that 

include insulting or isolating the partner, constantly mocking them, belittling their feelings and 

so on. Although the psychological effect of a single occurrence can vary from person to person, 

after going through repeated traumatic experiences, most people experience elevated rates of 

emotional distress.8 The reactions to such distress include unpredictable emotions, flashbacks, 

strained relationships and even physical symptoms like headaches or nausea.9 Such emotional 

disturbance may also have an adverse impact on the social functioning and day-to-day living 

of individuals.10 It interferes with the ability of a person to act as he or she would normally do 

                                                
6 What is Domestic Violence?, National Coalition against Domestic Violence, NCADV (Apr. 14, 2021, 10:00 

AM), https://ncadv.org/learn-more.  
7 K. M. BAHARUL ISLAM, ISSUES IN WOMEN’S RIGHTS: A PRACTITIONER’S RESOURCE BOOK 102, 
(Allied Publishers, India 2014). 
8 Dynamics of Abuse, National Coalition against Domestic Violence, NCADV (Apr. 14, 2021, 10:40 AM), 

https://ncadv.org/dynamics-of-abuse. 
9 Recovering emotionally from disaster, AMERICAN PSYCHOLOGICAL ASSOCIATION, Help Centre (Apr. 

14, 2021, 12:40 PM), https://www.apa.org/helpcenter/recovering-disasters. 
10 B. Wheaton, The twain meet: Distress, Disorder and the Continuing Conundrum of Categories, 11(3) HEALTH 

303 (2007). 

https://www.apa.org/helpcenter/recovering-disasters
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and it severely undermines a person’s self-esteem which can have grave physical and mental 

health consequences. 

The effects of domestic violence trauma can differ based on the age, severity and frequency of 

the abuse, stress factors et cetera. Survivors face an endless battle to overcome the trauma and 

find it challenging to cope with normal life after facing such abuse. Severe emotional effects 

of domestic violence could be hopelessness, indifference, the inability to trust and a feeling of 

unworthiness.11 Psychological effects are compounded as many women are unaware of the 

resources available to them. Even if a survivor manages to escape an abusive relationship, past 

experiences may have a serious effect on potential romantic relationships. Survivors might face 

Post Traumatic Stress Disorder which includes severe anxiety, flashbacks of their trauma and 

nightmares. They also undergo critical and prolonged sadness which might lead to 

depression.12 Evidence indicates a complex relationship which tends to be context-specific 

between Intimate Partner Violence and depression, suicide attempts and other common mental 

disorders. There is a clear positive correlation between domestic violence and women's suicidal 

behaviors and psychological distress in low-and high-income settings. Traumatic stress causes 

fear and isolation, which in turn might lead to depression and suicidal behaviour, thus 

becoming the main mechanism by which domestic violence might cause depression and suicide 

attempts.13 

 

2.1. IMPACT ON CHILDREN  

Children are at greater risk of emotional behavioral disorders irrespective of whether they have 

been specifically abused or not and those who witness domestic violence are at the risk of 

suffering from serious academic, emotional, behavioral or developmental problems.14 These 

children are also mostly neglected by their parents and might not receive the required nurturing 

care and attention from their parents. They spend their formative years in an unhealthy 

environment which deeply influences their behaviour, cognition and perception of the world.  

                                                
11

 MINDY B. MECHANIC, MENTAL HEALTH CONSEQUENCES OF INTIMATE PARTNER ABUSE, 14(6) 

VIOLENCE AGAINST WOMEN, 634 (2008). 
12 Supra note 11. 
13 K. M. Devries et al., Intimate partner violence and incident depressive symptoms and suicide attempts: a 

systematic review of longitudinal studies, 10(5) PLOS MEDICINE (2013). 
14 Ravneet Kaur & Suneela Garg, Addressing domestic violence against women: an unfinished agenda, 33(2) IND. 

J. COMMUNITY MED. 73 (2008). 

https://www.ncbi.nlm.nih.gov/entrez/eutils/elink.fcgi?dbfrom=pubmed&retmode=ref&cmd=prlinks&id=18535306
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These children are mostly inclined to react to threats or problems with violence in society or 

school; they are also more susceptible to becoming drug users as they grow up. Children 

exposed to domestic violence may also indulge in bullying and they usually find it difficult to 

concentrate in matters of academics and struggle with attending school regularly or completing 

school work. They might face trouble in forming positive relationships and may also find it 

harder to deal with stress; making them more prone to harming themselves or attempting 

suicide. Children from such households also tend to show little or no empathy towards the 

people around them and may even indulge in imitative behaviour, leading them to become 

abusers later on in their life. They are also more likely to commit crimes, mainly sexual assault. 

Children who witness domestic violence develop a poor self-esteem and may face 

psychological issues such as depression and anxiety.15  

It is therefore of great importance to ensure that any law or policy that aims to address the evils 

of domestic violence necessarily takes into consideration these psychological aspects and 

provide an opportunity for victims to not only get respite from abuse but also recover and heal 

from the traumatic experiences. 

 

3. WOMEN’S RIGHTS IN INTERNATIONAL LAW 

From an international law perspective, the development of International human rights law has 

prohibited the violation of certain rights. The Universal Declaration of Human Rights was one 

such document which was drafted by representatives with differing legal and cultural 

backgrounds from across the world and it laid down, for the first time, certain inalienable 

rights16 which all human beings are entitled to. The Universal Declaration of Human Rights 

was followed by two rights covenants, namely the International Covenant on Civil and Political 

Rights and the International Covenant on Social, Cultural and Economic Rights dealing with 

civil and political rights, and socio-economic and cultural rights respectively.17 These 

instruments detailed certain essential human rights of all people. 

However, throughout the course of history, many claimed that this list of norms, articulated in 

the aforementioned documents, failed to target the specific types of harm experienced by 

women. Theorists and academicians have argued that women experienced abuse as a group 

                                                
15 Id. 
16 The Universal Declaration of Human Rights, 1948. 
17 UN General Assembly, International Covenant on Social, Cultural and Economic Rights, GA Res. 2200A 

(XXI), GAOR, UN Doc A/6316 (March 23, 1976). 
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and endured a version of harm that was related to their gender, which intersected with their 

race, ethnicity or religion. While the provisions of the aforementioned instruments could be 

extrapolated to apply to situations of gender-based violence and discrimination, some argue 

that this is insufficient and does not provide the kind of special protection required by women 

by virtue of their differences.18 In light of such facts, there was a growing need for more precise 

and express rights for women, which subsequently led to the development of international 

instruments, bodies and organizations, which specifically addressed the rights of women in 

international law.19 

From an institutional perspective, the demarcation of women’s rights began as early as 1946 

when the Commission on the Status of Women was established by the United Nations.20 This 

Commission is a functional part of the U.N. Economic and Social Council and the 

administrative division of the Commission on the Status of Women i.e., the Division for the 

Advancement of Women, has been responsible for several developments in women’s rights in 

the sphere of International law.21 One of the most important developments for women in 

international law was the adoption of the Convention on the Elimination of All Forms of 

Discrimination against Women (CEDAW) and the establishment of the CEDAW Committee 

to oversee the implementation of the provisions of CEDAW.22 The Convention on the 

Elimination of All Forms of Discrimination against Women was adopted by the United Nations 

General Assembly in 1979 and it envisions the eradication of discrimination against women. 

These instruments and bodies developed a wide variety of themes pertaining to women’s rights 

which included health, reproductive and family rights, legal and political representation, 

equality, eradication of cultural stereotypes and so on.  

4. INTERNATIONAL LAW AND DOMESTIC VIOLENCE 

With respect to domestic violence, the various conferences on women-related issues are very 

significant. The first World Conference on Women, held in Mexico in 1975, did not refer 

explicitly to violence, but drew attention to the fact that there was a dire need for the family to 

                                                
18 Surya P. Subedi, Protection of Women against Domestic Violence: The Response of International Law, 6 EUR. 

HUM. RIGHTS LAW REV. 587 (1997). 
19 Arvonne S. Fraser, Becoming Human: The Origins and Development of Women's Human Rights, 21 HUM. 

RIGHTS Q. 853 (1999). 
20 Women’s International League for Peace and Freedom, U.N. Commission on the Status of Women, PEACE 

WOMEN (Apr. 15, 2021, 7:00 PM), http://www.peacewomen.org/un/ecosoc/CSW/CSWindex.html. 
21 Id. 
22 UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, G.A. 

Res. 34/180, GAOR, 34th Sess., Supp. No. 46 at 193, UN Doc. A/34/830, 1979, (September 3, 1981). 
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ensure dignity, equality and security of each of its members.23 In the next World Conference 

on Women in Copenhagen in 1980, a clear reference was made to family violence, and the 

conference adopted a resolution on women and violence in the family.  In 1984, the U.N. 

Economic and Social Council passed resolution 1984/14 on violence in the family and based 

on this resolution, the U.N. General Assembly passed Resolution 40/36 on domestic violence 

inviting states to take action in order to prevent domestic violence and to also render 

appropriate assistance of victims of domestic violence.24 This resolution is especially 

significant considering it called for U.N. research on domestic violence from a criminological 

perspective in order to formulate distinct action-oriented strategies to combat the growing 

problem of domestic violence.25 It also invited member states to bring in legislative reforms in 

order to tackle the problem. This resolution also led to an Expert Group Meeting on Violence 

in the Family a year later, which focused on the manner in which women are affected by 

domestic violence. However, this resolution only “invited” States to take action by means of 

enacting and implementing criminal and civil legislations, providing temporary shelter for 

victims and to curb domestic violence through education and research.26 The resolution was 

not authoritative or mandatory and opted for the means of invitation and suggestion alone. 

Subsequently in the Third World Conference, which was held in Nairobi in 198527, violence 

against women was a prominent theme which was, at the time, emerging as a serious 

international concern. Progressive strategies were adopted by the Conference which linked 

peace and equality to the eradication of violence against women in both the private and public 

spheres.  

In 1990, the U.N. General Assembly adopted General Resolution 45/114 on Domestic 

Violence, which acknowledged that the lack of information and research on domestic violence 

globally was a serious issue which required to be dealt with by exchange of information.28 This 

resolution is also notable since it identified the need for “common policies” as well as 

“specialized approaches” to address the specific needs of women, children and the elderly.29 

                                                
23 Kristen Ghodsee, Revisiting the United Nations decade for women, 33 WOMEN’S STUD. INT. FORUM, 3 

(2010).  
24 UN General Assembly, Domestic violence, GA Res 40/36, GAOR, UN Doc A/RES/40/36 (November 29, 

1985), Art. 2. 
25 Id., Art. 3. 
26 Id., Art. 7(a). 
27World Conferences, UN WOMEN (Apr. 13, 2021, 6:15 PM), https://www.unwomen.org/en/how-we-

work/intergovernmental-support/world-conferences-on-women). 
28 Un General Assembly, Domestic Violence, GA Res 45/114, GAOR, UN Doc A/RES/45/114 (December 14, 

1990). 
29Id. 

https://www.unwomen.org/en/how-we-work/intergovernmental-support/world-conferences-on-women
https://www.unwomen.org/en/how-we-work/intergovernmental-support/world-conferences-on-women
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This resolution “urged” states to adopt and implement multidisciplinary policies in order to 

prevent domestic violence, protect the victims of it and provide appropriate treatment for 

offenders.30  

In 1992, the CEDAW Committee incorporated violence against women into its ambit with the 

adoption of General Recommendation 19. Previously, this aspect of gender discrimination 

went unaddressed in this instrument. However, General recommendation 19 explicitly 

confirmed that domestic violence was a grave impediment to gender equality and that full 

implementation of the Convention would require that states take positive measures to eliminate 

all forms of violence against women.31 It also laid down a notable framework and broadened 

the definition of violence against women to include physical, sexual and psychological harm 

as well. Furthermore, it also demarcated women as a group in need of proactive state protection. 

In pursuance of this, General recommendation 19 suggested that States take steps to curb 

domestic violence, namely by improving the legal protection of women, through legislative 

amendments and gender-sensitive training for the judiciary; gathering statistics in order to 

identify the nature and extent of the problem and, creating complaint mechanisms and places 

of refuge for women escaping violent circumstances.32 

In 1993, the World Conference on Human Rights in Vienna witnessed a call for the recognition 

of violence against women as an international human rights violation and the subsequent 

incorporation of the human rights of women in the Vienna Declaration and Programme of 

Action led to the appointment of the Special Rapporteur on Violence against women.33  

The international efforts pertaining to combating violence against women culminated in the 

1994 U.N. Declaration on the Elimination of Violence against Women (DEVAW) which 

adopted the same principles as the CEDAW committee’s General Recommendation 19.34 In 

1995, the Fourth World Conference on Women took place wherein violence against women 

was identified as one of the twelve areas of women’s lives requiring urgent action.35 The 

                                                
30Id. 
31UN Committee on the Elimination of Discrimination Against Women (CEDAW), General Recommendation 

No. 19: Violence against women, UN OHCHR (Apr. 12, 2021, 9:00 AM), 

https://tbinternet.ohchr.org/Treaties/CEDAW/Shared%20Documents/1_Global/INT_CEDAW_GEC_3731_E.pd
f.  
32 Id. 
33 UN General Assembly, Vienna Declaration and Programme of Action, UN Doc A/CONF.157/23 (June 25, 

1993). 
34 UN General Assembly, Declaration on the Elimination of Violence against Women, GA Res 48/104, GAOR, 

UN Doc A/RES/48/104 (December 20, 1993). 
35 Supra note 27. 

https://www.refworld.org/publisher/CEDAW.html
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Beijing Declaration and Platform for Action adopted the definition of violence against women 

as laid down in DEVAW and expanded it to include violence perpetrated against women in 

war.36 

These covenants, declarations and international initiatives have further led more states to come 

out with stricter and more effective domestic violence laws to ensure that women are not 

subjected to cruelty or violence in household environments and have also raised the general 

levels of awareness among the population about the rights of women against abusers and 

harassment of any kind. India signed the CEDAW on the 30th of July, 1980 and ratified it 

thirteen years later on 9th July, 1993.37 

5. DOMESTIC VIOLENCE IN INDIA 

5.1.  HISTORY 

The women’s movement in India can be traced back to the 1970s, when gender issues gained 

prominence and visibility as a separate set of problems that needs redressal. However, the 

women’s movement in India has its roots in the Indian freedom struggle way back in the 1920s. 

The women who participated in this phase from the 1920s leading up to independence however, 

were too busy taking part in the Indian nationalist struggle for independence to look at women’s 

issues in isolation and give them the attention they require. It was only in the 1970s that the 

true concerns of women were recognized and brought to the forefront of political discourse.38 

This was fueled and promoted by the feminist movement that believed that the equal rights and 

universal franchise that had been promised were inadequate to ensure political representation. 

It was in such times that the Indian Government appointed a Committee on the Status of 

Women, abiding by the request of the United Nations, to analyse the constitutional, legal and 

administrative provisions that affected the lives of women in India. 

Violence against women had risen drastically in the country and women security became a 

national issue with cases of custodial rape and dowry deaths and attacks being reported and 

made public the media. The Mathura rape case in 1972, for example, led to nation-wide 

agitation for an overhaul of the existing rape laws. In this period, thousands of ‘dowry deaths’ 

were also reported and many women were burnt alive or physically abused for reasons 

                                                
36 United Nations, Beijing Declaration and Platform of Action, adopted at the Fourth World Conference on 

Women, 1995, (Apr. 15, 2021, 5:15 PM), https://www.refworld.org/docid/3dde04324.html. 
37 ANNE HELLUM & HENRIETTE SINDING AASEN (EDS.), WOMEN'S HUMAN RIGHTS: CEDAW IN 

INTERNATIONAL, REGIONAL AND NATIONAL LAW 385–409 (Cambridge University Press 2013). 
38 Kaamila Patherya, Domestic Violence and the Indian Women’s Movement, 9(11) INQUIRIES J. (2017). 
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associated with the practice of dowry. The issue of violence became a very important catalyst 

that mobilized women across the country to usher in various women-centric legislations to 

improve the conditions of women in the country.39 

5.2. CRUELTY AND SECTION 498A  

Although the term ‘domestic violence’ was not used in a legal sense till 2005, a positive step 

was taken in 1983 with the inclusion of sections 498A and 304B in the Indian Penal Code. The 

enactment of 498A made cruelty towards wives a non-bailable criminal offence punishable 

with up to five years in prison, whereas 304B laid down that causing a dowry death would draw 

a sentence of a minimum of seven years in prison, with a possible extension to life 

imprisonment. This reform was a landmark one for two reasons.40 Firstly, it recognized 

criminal offences being committed in intimate, personal relationships that were up till then 

considered to be private affairs, away from the eyes of law and secondly, it did not confine the 

scope of cruelty to just dowry demands or just physical cruelty; mental cruelty was also 

recognized. Although the introduction of Section 498A was a milestone in the women’s 

movement it was criticized on several grounds. For starters, the ambit of the term ‘cruelty’ was 

narrow and did not include economic and sexual violence.41 The most significant shortfall of 

Section 498A was its lack of feasibility in terms of implementation. The framers of the law 

failed to take into account the difficulties faced by women in approaching the police and filing 

First Information Reports (FIRs) while having to deal with policemen who were reluctant to 

accept complaints owing to their own moral prejudices and beliefs. The rates of conviction 

were miserably low.  

While for very long, domestic violence was considered synonymous with dowry deaths and 

harassment, it was only after the failure of Section 498A to improve the lives of women at large 

that brought attention to the various forms of violence that married women had to endure in 

their marital lives. The need for a stricter and more comprehensive law to tackle domestic 

violence was emphasized on that would ensure that domestic violence also included verbal, 

economic, emotional and sexual violence. On 8 March 2002, the incumbent NDA government 

introduced a bill in the Lok Sabha called the ‘Protection from Domestic Violence Bill’ which 

later lapsed after two years with the dissolution of the assembly in 2004. The subsequent UPA 

                                                
39 Id. 
40 Indira Jaising, Concern for the Dead, Condemnation for the Living, 49 EPW, 1 (2014). 
41 Jayna Kothari, Criminal Law on Domestic Violence: Promises and Limits, 40 EPW, 4843-4849 (2005).  
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government facilitated the enactment of a civil law on domestic violence and the draft bill was 

passed by both Houses and received the assent of the President. The Protection of Women from 

Domestic Violence Act, 2005 came into force on the 26th of October, 2006 and is even now, 

the legislation at the forefront of the fight against domestic violence.42 

5.3. THE PROTECTION OF WOMEN FROM DOMESTIC VIOLENCE ACT, 2005 

With the purpose of protecting women from violence within the family or in domestic 

environments, the Parliament enacted the Protection of Women from Domestic Violence Act, 

2005. The Act primarily aims to provide protection to a wife or a female live-in partner against 

acts of violence by her husband or male live-in partner or even his relatives. The law also 

extends protection to other women in a household including sisters and mothers.43 Domestic 

violence under the Act includes both existing abuse as well as the threat of abuse; physical, 

sexual, verbal, emotional or economic.44 Dowry harassment can also be brought into the ambit 

of the Act under Section 3 which defines the term ‘domestic violence’. The Act also recognizes 

a woman’s right to safe and secure housing, irrespective of whether or not she enjoys any title 

in the household.45  

Some of the key features of the Act are the inclusion of not just the male but any relative of the 

victim as a perpetrator of domestic violence and the appointment of Protection Officers46 and 

service providers47 to care for the victims of domestic violence and help them understand and 

legally enforce their rights. The Act also provides for the creation of shelter homes and medical 

facilities48 for aggrieved women while at the same time ensuring that they have the right to 

reside in the shared households if they wish to do so. Monetary relief 49 may also be given to 

the victim in order to help meet losses or expenses occurring as a result of the act of domestic 

violence; for example, medical expenses. 

5.4. JUDICIAL APPROACH TO DOMESTIC VIOLENCE IN INDIA 

                                                
42 Protection of Women from Domestic Violence Act, 2005, No. 43, Acts of Parliament, 2005 (India). 
43 Id., § 2(a). 
44 Supra note 42, § 3. 
45 Supra note 42, § 17. 
46 Supra note 42, § 8. 
47 Supra note 42, § 2(r), § 10. 
48 Supra note 42, § 2(t), § 6. 
49 Supra note 42, § 20. 
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One of the first landmark judgements with respect to the Domestic Violence Act came out of 

the Supreme Court in 2006 in the S.R. Batra v. Taruna Batra case where the court explained 

and clarified the meaning and extent of the term ‘shared household’ as provided in Section 2(s) 

of the Act.50 The Court held that in order for any home to be considered a “shared household”, 

the husband must either own the property, pay rent for the property, or must be part of the joint 

family that owns the property. In the Veluswamy v. Patchiammal judgement in 2010, the 

Supreme Court laid down that even live-in relationships fall within the ambit of ‘domestic 

relationship’ as defined under Section 2(f) of the Act while laying down certain qualifiers for 

such recognition.51 This was further upheld by the Bombay High Court in a 2018 judgement in 

the Reshma Begum v. State of Maharashtra case where it was held that only those live-in 

relationships in the ‘nature of marriage’, between two consenting adults of legal age who 

are not otherwise disqualified from marrying, would be recognized under Section 2(f) of 

the Act.52 

Another significant verdict was given by the Supreme Court in 2018 in the Lalita Toppo 

v. State of Jharkhand case where it was held that live-in partners could claim maintenance 

under the Domestic Violence Act (2005) even if they are not entitled to claim maintenance 

under Section 25 of the Code of Criminal Procedure.53 Finally, the Supreme Court in 

2012 also declared that the Act is retrospectively applicable in the V.D. Bhanot v. Savita 

Bhanot case.54 

A basic reading of the aforementioned case laws as well as the statutory provisions will lead 

one to arrive at the conclusion that the interpretation of the Act has seen many changes since 

its initial implementation in 2005-06. More often than not, judgements that provide meaning 

to statutes or further interpret provisions to clear ambiguity aim to preserve the object and 

reasons of the legislation. It is due to this practice that the Domestic Violence Act has also 

evolved with time and been subject to several judicial interpretations. Every interpretation, 

however, is targeted at the absolute goal of eradicating and curbing domestic violence.55 The 

                                                
50 S.R. Batra v. Taruna Batra, (2007) 3 SCC 169. 
51 Veluswamy v. Patchiammal, (2010) 10 SCC 469. 
52 Reshma Begum v. State of Maharashtra, 2018 SCC OnLine Bom 1827. 
53 Lalita Toppo v. State of Jharkhand, 2018 SCC OnLine SC 2301. 
54 V.D. Bhanot v. Savita Bhanot, (2012) 3 SCC 183. 
55 Dr. Nandita Kaushik, Judicial Perspective on Protection of Women from Domestic Violence, Chandigarh 

Judicial Academy, 2019 (Apr. 15, 2021, 3:00 PM), 

http://cja.gov.in/E%20Books/JUDICIAL%20PERSPECTIVE%20ON%20PROTECTION%20OF%20WOMEN

%20FROM%20DOMESTIC%20VIOLENCE%2003.07.2019.pdf 
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preamble of the Domestic Violence Act reads as follows: “An Act to provide for more effective 

protection of the rights of women guaranteed under the Constitution who are victims of 

violence of any kind occurring within the family and for matters connected therewith or 

incidental thereto.” 

 

6. LOOPHOLES IN THE SYSTEM AND POSSIBLE REFORMS 

Although the Act has brought great change in terms of reporting and tackling of domestic 

violence cases, it is far from perfect.56 The lack of training of the police officers and magistrates 

who are responsible for handling such cases is a glaring impediment to the implementation of 

the law. Moreover, this is worsened by regional differences in implementation with state 

governments often slacking in their duties to appoint protection officers and ensure smooth 

implementation. The most obvious and glaring loophole however is the Act’s blind faith that 

all women who approach the court under the law are innocent and that it is only possible for 

the male to be the perpetrator and the female to be the victim.57 Today, the lack of gender 

neutrality in the law continues to be a burning issue and there are several cases that have been 

filed in the Supreme Court and various High Courts challenging the law as inherently 

discriminatory against men and unconstitutional. The lack of access to legal aid of victims is 

also a worrying sign.58  

6.1. SOCIETAL CHALLENGES 

Arguably the biggest challenge in the way of curbing domestic violence in the country is the 

lack of reporting. In an Indian society which is still very much loyal to traditional and cultural 

belief systems, gender roles have continued to be reinforced and accepted over the years. For 

women, the primary responsibilities are believed to be marriage and motherhood. Women are 

often forced to marry or stay married simply to avoid the stigma that an unmarried or divorced 

woman is usually subject to. The woman is generally expected to be younger, less qualified 

and less ambitious than her husband, ensuring the lack of economic independence. Typically, 

the woman is expected not to disclose her problems to the outside world; not even to her own 
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parents. These socio-cultural influences have persisted through the years, placing women at 

risk for various types of violence.59 

The society’s readiness to accept and normalize violence against women, especially domestic 

violence, is also a major roadblock. Social norms in India, such as patriarchy, cultural and 

religious beliefs condition women to believe that the verbal, physical and psychological abuse 

they face in their domestic household is normal and a part of marriage and that they cannot do 

much about their condition. Women who have grown up in violent families are more 

accustomed to believe in its normalcy and hence may not report cases of domestic violence if 

they face it. Moreover, women fear the consequences after they report such cases like the lack 

of financial support, society’s reaction, divorce, retaliation from family and so on.60 All these 

factors also heavily impact the mental health of women, as evident in the Indian environment.61   

 

6.2. THE COVID-19 PANDEMIC: AN UNPRECEDENTED CHALLENGE 

In what has been termed as the ‘Shadow Pandemic’ by UN Women, the COVID-19 pandemic 

has resulted in a widespread increase in instances of violence against women across the world.62 

During the nation-wide lockdown in India that was announced on the 24th of March, 2020, the 

number of cases of domestic violence saw a steep increase with victims being forced to stay at 

their homes with their abusive partners. The National Commission for Women in India reported 

having received 239 complaints between March 23rd and April 16th, almost double the number 

received in the three weeks preceding the lockdown.63  

With predictions and reports of a potentially worse second wave of the COVID-19 pandemic, 

it seems unlikely that Indians will be able to return to their pre-pandemic lives anytime soon 

and restrictions on movement and activity, however minimal will continue to exist in some 

form or another. One of the biggest challenges in these times for the Indian judiciary as well 
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as the enforcement agencies responsible for protection of women from violence is to counteract 

the well-known principle that domestic violence rates increase when families spend more time 

together.64 Apart from this, the COVID-19 pandemic also poses a significant threat to the 

economic security of millions of Indians and it has been observed that with an increase in 

economic insecurity and loss of jobs, especially when it comes to male members of the family, 

they tend to take it out on the women at home and exert more control over their lives.65 

These are dangerous trends that have emerged in the past year and are further exacerbated by 

the fact that women may be hesitant or even actively discouraged from seeking help from the 

police or other agencies due to the prevailing health risks posed by the coronavirus. With a 

return to full normalcy nowhere to be seen on the horizon, it becomes the duty of policymakers 

in India to also address COVID-19-related spikes in domestic violence as part of the 

government’s overall approach to tackling the pandemic. 

6.3. Suggested Reforms 

The primary reform that needs to be brought about as soon as possible is the change in the 

attitude of enforcement agencies as well as the society at large towards domestic violence. To 

this day, there are instances where women who muster up the courage to approach authorities 

are turned away simply because of the deeply engrained patriarchal mindset that dictates that 

women must be at the mercy of their husbands. The setting up of a separate Domestic Violence 

board at the district level under the ambit of the Domestic Violence Act, 2005 could be 

considered. The board in each district could be tasked with the protection and care of victims 

of domestic violence and awareness must be spread to ensure that all persons are aware that 

such a board exists and can be approached for aid and assistance. The board could work in 

tandem with a special police enforcement team whose members are specially trained to deal 

with cases of domestic violence and are sensitised to the needs of the victims and the trauma 

that they usually undergo. Such decentralisation of the monitoring and implementation of the 

laws is necessary to ensure that no voice goes unheard because of insensitivity or a lack of 

understanding on the part of police officials. 

Domestic violence has been linked to mental illnesses such as anxiety, depression and 
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substance abuse66 and this impact that it has on mental health cannot be overlooked by any 

legal framework that wishes to rehabilitate victims. The stigma in India surrounding mental 

health places a huge hurdle in the efforts to ensure security and safety for women within their 

homes. If any significant change is to be made and any law, howsoever different or changed, 

needs to be efficiently implemented, awareness about mental health among all sections of 

society and especially individuals who are more likely to interact with victims of domestic 

violence is paramount. Conscious steps must therefore be taken to increase such awareness and 

a good place to start would be the organisation of workshops and sensitisation drives for 

enforcement officials and welfare workers. 

6.3. CONCLUSION AND THE ROAD AHEAD 

In light of the prevailing conditions in India vis-à-vis domestic violence and women’s health, 

it goes without saying that India has a long way to go in order to better implement the Domestic 

Violence Act and improve the lives and conditions of the victims. The proper training of 

enforcement agencies, public health personnel and officials is the need of the hour along with 

the fixing of accountability to all state governments that are not fulfilling their duties 

satisfactorily. Unless victims are provided with affordable and accessible legal aid, are truly 

protected from all forms of further harassment or exploitation and are not discriminated against 

on the basis of gender, the envisioned goal of a domestic violence-free society will continue to 

remain a distant dream. 
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